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! of Delaware, and has its principal place of business in e “ጣ 


| corporation incorporated under the laws of the State of Delaware, 


| broker-dealer registered pursuant to Section 15 of the 1934 Act, 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


COMPETITIVE ASSOCIATES INC., ; 
Plaintiffs, : | 
v. : Civil Action No. 
: 72 Civ. 1847 
FIRE FLY ENTERPRISES, INC., : 
CHARTERED NEW ENGLAND CORP., : 
SHERWOOD SECURITIES CORP. ADVES : AMENDED COMPLAINT | 
CO., PROVIDENT SECURIT-ES, INC., : | 
LOUIS RANDOLPH, CLYDE DAVIS, LARK ۲ 
WASHBURN, MONROE J. KORN, DONAID : 
A. GARY, AARON SOBEL, CAROL GARY, : 
PHILLIP KAYE, and PERICLES : 
CONSTANTINOU, rT 
Defendants : 


l. The jurisdiction of this Court is based upon Section 


22(a) of the Securities Act of 1933, as amended, Title 15, 
United States Code S 77v(a) (the "1933 Act"), and Section 27 of 
the Securities Exchange Act of 1934, as amended, Title 15, United 
States Code S 78aa (the "1934 Act"), 

2. The Plaintiff, Competitive Associates Inc. ("Compe- 


titive Associaies"), is incorporated under the laws of the State 


of California. It is a management open-end investment company 


registered with the Securities and Exchange Commission pursuant to 


| 
| 

Section 8 of the Investment Company Act of 1940, as amended, 
3, The Defendant Fire Fly Enterprises, Inc. is a 


The Defendant Chartered New England Corp. is a 


9a 


is a member of the National Association of Securities Dealers, Inc., 
and whose principal place of business is at 90 Broad Street, 
New York, New York 10004. 

[| The Defendant Sherwood Securities Corp. is a broker- 
| dealer registered pursuant to Section 15 of the 1934 Act, is a 


member of the National Association of Securities Dealers, Inc., and 
| | 
| 1 


|| whose principal place of business is at 17 Battery Place, New York 


i} | 
[ New York 10004. | 


The Defendant Advest Company, which is the successor-in- 
| 


| interest to Newburger & Company, is a broker-dealer registered 


li pursuant to Section 15 of the 1934 Act, is a member of the 


National Association of Securities Dealers, Inc., and which is 


[| doing business at 115 Broadway, New York City, New York 10006. 


1 The Defendant Provident Securities, Inc. is a broker- 


dealer registered pursuant to Section 15 of the 1934 Act, is a 


member of the National Association of Securities Dealers, Inc. | 
and whose principal place of business is at 32 Broadway, New York, 

New York 10004. It is the underwriter of the biden tetas Welds Un 
subject of this action. 


The Defendant Louis Rudolph was, at all relevant times, 


an officer and/o: director of Fire Fly Enterprises, Inc., and 


resides at 370 Lexington Avenue, New York, New York 10017. 


| 
| 
| 
| 
| 
| 


The Defendant Clyde Davis was, at all relevant times, 

۱ an officer and/or director of Fire Fly Enterprises, Inc., and ۱ 
۱ resides at 859 East 2730, North Provo, Utah 84601. | 
The Defer ant Lark Washburn was, at all relevant times, 


an officer and/or director of Fire Fly Enterprises, Inc., and 


resides at 697 Glen Caro Drive, Grand Junction, Colorado 81501. 
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The Defendant Monroe J. Korn was, at all relevant 
times, an officer and/or director of Fire Fly Enterprises, Inc., 


and resides at 415 Lexington Avenue, New York, New York 10017. 


The Defendant Donald A. Gary was, at all relevant 
times, an officer and/or director of Fire Fly Enterprises, Inc., 


and resides at 105 West 55th Street, New York, New York 10020. 


The Defendant Aaron Sobel was, at all relevant 
times, an officer and/or director of Fire Fly Enterprises, Inc., 


and resides at 64 Smith Littletor Road, New City, New York 10009. | 


The Defendant Carol Gary was, at all relevant times 
an officer and/or Director of Fire Fly »rprises, Inc., and 


resides at 145 West 45th Street, New York, New York 10036. 


The Defendant Phillip Kaye was, at all relevant 
times, a principal holder of the securities of Fire Fly Enter- 
prises, Inc., and resides at 75 East End Avenue, New York, New 


York. 


The Defendant Pericles Constantinou was, at all 
relevant times, an officer and/or director of Provident Se- 


curities, Inc. 


4. Between January 19, 1971 and April 28, 1971, 
Competitive issociates, Inc., purchased from certain of the 
defendants herein securities of Fire Fly Enterprises, Inc., 


another defendant herein, in the quantities and for the prices 


stated below: 


dz 


lla 


| 


i 
| 


Price Per Total 


Date Seller Share Quantity Paid 
11/19/71 Chartered New England Corp. 5-1/2 3,100 17,050.00 


“1/19/71 Chartered New England Corp. 5-5/8 2,900 16,312.5 


2/1/71 Chartered New England Corp. 5-3/4 3,000 PM 
(2/2/71 Sherwood Securities Corp. 5-3/4 3,000  17,250.0 
4/2/71  Newburger & Co. 5-3/4 4,350 29,362.50! 
|4/26/71 Sherwood Securities Corp. 6-3/4 4,000 25,500.00! 
| 4/28/71 Sherwood Securities Corp. 6-1/2 2,650 17,225.00! 
,5/5/71 Sherwood Securities Corp. 6-1/2 10 65.00. 
| | Total 23,010 $140,015.00. 


| 
| 
| 


| 


| ried through the mails or in interstate commerce by the sellers 


| for the purpose of sale or for delivery after sale, without being 


| | 
; The total purchase price for all of the shares purchased was | 
| | 


| $140,015.00. All of the aforesaid sales took place within the 
, Southern District of New York. 


e to Deliver Prospectus in 


5. These securities were carried or caused to be car- 


accompanied or preceded by a prospectus, in violation of Sec- 


tions 5 (8) (2) and 12(1) of the 1933 Act, | 
| 


6. Upon information and belief, this failure to deliver 


| 
| 


| the prospectus was an explicit, conscious deception of the 


| Plaintiff by the Defendants as part of a conspiracy to defraud 
the Plaintiff entered into between the Defendants and in invest- 
ment adviser of Plaintiff named Akiyoshi Yamada, which failure to 
deliver the prospectus was, as part of that conspiracy, fraudu- 


lently concealed by the Defendants, and the discovery by the 


udin 


12a 


Plaintiff of this failure to deliver did not occur before June 1, 
1971, which discovery could not earlier have been made by the 
exercise of reasonable diligence, and which discovery occurred 
less than one year prior to commencement of this action. This 
action has been commenced less than -nree years after the se- 
curities which are the subject of this action were bona fide 

|| offered tə the publics. 

7. The plaintiff sold all 23,010 of its Fire Fly 
|Enterprises, Inc. securities on May 19, 1971 to Chartered New 
England Corp. at a price of 3-1/2 net per share for a total of 

8. Based upon the allegations of paragraphs 4 through 
usive, the Plaintiff prays for damages suffered by the 


| 81218۶1۶2۶ at the sale by it of the aforesaid Fire Fly Enterprises, 
2 


Inc. securities in the amount of $59,480, together with the costs 


and disbursements of this action. 


Omissions in Prospectus of Required and Necessary 
Material Facts and Use of Deceptive Device in ማው 
Violation of Sections ll, 12 (2) and !7(a) of the 

1933 Act and ions 10 (b) id Act 


9, The allegations of paragraphs ጊ through 8, inclusive, 


of this complaint are set forth by reference and incorporated 


herein. 
10. Upon information and belief the plan cf distributio 
۲ Poss 
for the Fire Fly Enterprises, Inc. securities being offered to the 


writer ofthese securities had agreed with a portfolio manager of 


plaintiff named Akiyoshi Yamada that the plaintiff would purchase 


13a 


| Securities and Exchange Commission into the business practices 


a certain number of securities at a certain price and whereby the 
issuer and/or underwriter had agreed with the several broker- 
dealers selling such securities that a resale market in the 


7 , " . 4 - . ۰ 3 
securities was assured with no risk of loss to the selling broker- 


dealers. The aforesaid information and belief is based upon the 
market performance of the subject securities, upon the pattern 
of Yamada's practices with respect to other securities issues and 


upon certain information developed by the investigation cf the 


of Yamada and developed by the plaintiff's review of the activities 
and performance of Yamada while he was an employee of plaintiff. 


ll, The Prospectus required to be prepared and dis- 


Prospectus failed to 333 21655 the scheme of distribution described 


in Paragraph 10 above. These omissions are ia violation of 


12. The use by the defendants of the Prospectus which 


¦ failed to accurately describe the plan of distribution described 


| 
| Sections ll, 32 (2) and 17 (a) (2) of the 1933 Act. | 
| 
| 
| 


above was a deceptive device in violation cf Sections 17 (a) (13) and 
17 (a) (3 of the 1933 Act, arid Sections 10 (5) and 15 (=) of the 1934 
Act. 

13, The offer and/or sale of these securities was made 
by means or instruments of transportaticn or communication in 
interstate commerce or by the mail, the Plaintiff acted im re- 


liance upon the prospectus and the Plaintiff had no actual knowl- 


edge of the failure of the prospectus to state material facts 


| 
-6- | 
148 ) 


required and necessary to make the prospec 
14, This action has been wees: ጠጠ less than three 


years after the securities which are the subject of this action 


han three years after 


| 
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the sale to the plaintiff of those securities, and less than one 
year after the discovery by the plaintiff of the omission of 


required and 51 material facts, which discovery did not 
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have been made by the plaintiff in the exercise of reasonable 


O 
9 
ሀ 
0 
Fh 
"2 
ሠ 
hi 
ሠ 
Q 
H 
n 
"2 
ፓ 
ሀ) 
ما‎ 
5 
H 
[*] 
ፎ 
Q 
፦ 


15. Based upon the allegati 
14, inclus.;e, the plaintiff seeks 3 damages of Five 


Million Dollars ($5,000,000), together with the costs and dis- 


WHEREFORE, the Plaintiff prays (i) for its first cause 


for its second cause of action, compensatory damages of Five 
Million Dollars ($5,000,000), together with the costs and dis- 


bursements of this action, and such other relief as to wnich the! 


LAWLER, STERLING & KEN 
500 Fifth Avenue 

New York, New York 10036 
(212) 431-7950 


S MEN MR ዎች ው 


A Member of the Firm 
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STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) 


Irene Friedel, being duly sworn, deposes and says, 
that deponent is not a party to the action, is cver 18 years of 
age and resides in New York, New York. 

That on the 15th day of November, 1972, deponent served 
the within Amended Complaint to the motion of defendant 
Chartered New England Corp. upon Dickstein, Shapiro & Galligan, 
Esqs., attorneys for defendant Chartered New England Corp; ;upon 


Moore, Berson & Bernstein, Esqs., attorneys for Fire Fly 


Enterprises, Inc., Clyde Davis and Monroe J, Korn; upon Royall, 
Koegel & Wells, Esqs., attorneys for Sherwood Securities Corp.; 
upon Day Berry & Howard, Esqs., attorneys for Advest Company anc 
upon Feldshuh & Frank, Esqs., attorneys for Provident Securities, 
Inc., and Pericles Constantinou, in this action, at the addresses 


designated by said attorneys for that purpose as follows: 


Dickstein, Shapiro & Galligan, Esqs. 
745 Fifth Avenue, New York, N.Y. 10022 


Moore, Berson & Bernstein, Esqs. 
660 Madison Avenue. 4 ” York, N. Y. 10021 


Royall, Koegel & Wells, Esqs. 
200 Park Avenue, New York, N. Y. 10017 


Day Berry & Howard, Esqs. 
One Constitution Plaza, Hartford, Conn. 06103 


Feldshuh & Frank, Esqs. 
144 East 44th Street, New York, N.Y. 10017 


by depositing true copies of same enclosed in postpaid properly 


l6a 


ository under the exclusive 


Inited States Post Office Department 


| Sworn to before me this | 


| 


15th day of November, 1972, 


DIANA DARLISZTON. Notary Publie 
| State 3f Hew York No. 03-5921280 | 
| Quuiifisd ia Oronz County | 

Cert. Fitd ia Mew York County 

Commission Expires March 30, 19 7y | 


COMPETIT 
COMPETIT 


Plaintiffs, 


FIRE FLY ENTERPRISES, INC., CHARTERED 
NEW ENGLAND CORP., SHERWOOD SECURITIES 
CORP., ADVEST CO., PROVIDENT SECURITIES, 
INC. OUIS RANDOLPH, CLYDE DAVIS, LARI 

, 
WASHBI KORN, DONALI GARY, 
AARON CAROL GRAY, PHI AYE, : 
and PERICLES ( NOU, 


Defendants. 


FIRST DEFENSE 


1. Paragraphs 1, 5 
denied. 
2. As to Paragraph 
knowledge or information 
truth of the allegations 
3. As to Paragraph 
Successor-in-interest to 


broker-dealer registered 


Act of 1934, that it is a member of the 


Securities Dealers and that 


一 


2 and 7，this defen 
sufficient to form 
contained therein. 


3 


u 


a 


Civil Action No. 
72-1847 


ant is without 


, this defendant admits that it is the 


Newburger and Company, that it is a 


prusuant to Section 


15 of the Securities 


National Association of 


it does business at 115 Broadway, 


New York City, New York 10006. As to the remainder of said Para- 


graph 4, this defendant is without knowledge or information 


sufficient to form a belief as to the truth of the allegations 


contained therein. 


lfa 


۱ The complaint fails to state a cial 
| 
| ኑ 1 : ነ 

upon which relief can be ced. 


FOURTH DEFENSE 


This 2 


ion is barred by the statut 


n 
የ 


DEFENDANT 


Vr i 


By 


Day, 


(203) 


$. The answers to Paragraphs 1 through 8 


it 
Hartford, Connecticu 
ዓማ 11 
278-13 


"i 


th herein. 


e of limitation 
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ہے 
Philip 9. Hainer‏ 


ያ 
Berry & H 


the truth of 


are hereby mad 


m against this defend 
the subject matter of 


r*+ 


EI 


CERTIFICATE OF SERVICE 


I hereby certify t! 


1 


at a copy hereof has been served this 


th day of June, 1973 upon counsel for plaintiff and defendants, 


i below, D} irst Class Mail, postage prepaid: 


D ;rry Morris, Esq. 

Lawler, Sterling 5 Kent 

Attorneys for Plaintiffs, 
Conpetitive Associates Inc. and 
Competitive Capital Corporation 

500 Fifth Avenue 

New York, New York 10036 


Earle K. Moore, Esq. 

Moore, Berson & Bernstein 

Attorneys for Fire Fly Enterprises, Inc., 
Clyde Davis and Monroe J. Korn 

660 Madison Avenue 

New York, New York 10022 


George W. Brandt, Jr., Esq. 

Royall, Koegel & Wells 

Attorneys for Sherwood Securities Corp. 
200 Park Avenue 

New York, New York 10017 


Martin Frank, Esq. 
Feldshuh & Frank 
Attorneys for Provident Securities, Inc. 

and Pericles Constantinou ! 
144 East 44th'Street | 
New York, New York 10017 


Day, Berry & Howard 
One Constitution Plaza 
Hartford, Connecticut 06103 


۲۱۷۵۴۱ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 4.5. DISTRICT CouRT 
Filed 


E ee Sire A a ` Qc à i40 
TIVE ASSOCIATES, INC., : 5۰ ۱ OF wy. 


Index No. 


Plaintiff, 2 
5 72 Civ. 1847 R.L.C. 
-against- 5 
FIRE FLY ENTERPRISES, INC., et al.,: PRETRIAL ORDER 


Defendants. 5 


On June 20, 1974, the attorneys for the parties to this 
action appeared before the Court at a pre-trial conference hela 
pursuant to la9a4——9 nea Les ——-3 and Rule 16 of the 
Federal nules of Civil Procedure, and the following action was 
taken: 

1. The parties agree that the trial of this action shall be 


based upon this Order and von the pleadings .erein; 


2. The parties stipulated that the following facts are not 


in dispute for the purposes of the present action; each party, 


however, i3serving the right to object to the naterialij*y of any 


such stipulated fact or its relevancy to the issues: 


i. This Court has jurisdiction over the claims asserted 


in this action and the parties hercin pursuant to Section 22 of 
the Securities Act of 1933, 15 U.S.C. S77v(a), S27 of the 
Securities Exchange Act of 1934, 15 U.S.C. 87888, and Rule 18 (a) 
of the Federal Rules of Civil Procedure. 


ii. The plaintiff, Competitive Associates, Inc. 


(now known as the "Seaboard Leverage Fund", and referred to here 


in as the "Fund"), was incorporated under the laws of the Sta 


of Delaware in February, 1969 and maintains its principal place 


of business at 9601 Wilshire Boulevard, Beverly Hills, California, 
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The Fund is registered with the Securities and Exchange Commi selon 
pursuant to Section 8 of the Investment Conpany Act, 15 U.S.C. 
$80a-8, as a management, open end, non-diversified investment 


company. From January 1, 1971 to December 31, 1971, the executive 
è 


officers and directors of the Fund were: 


NAME OFFICE 
J. Robert Randolph President and Director ۱ 
Richard E. Boessel, Jr. Director | 
Jj Michael Risman Vice President and ማና 
Alan R. Markizon Secretary | 
Walter W. Latimer Treasurer | 
Henry Homes, Jr. ۱ Director | 
J. Perry Smith Director | 
James B. Barron Director | 
Arthur J.C. Underhill Director | 


iii. እኒ all relevant times the former defendant Fire 
Fly Enterprises, Inc.,("Fire Fly") was engaged in the business of 
| exploration for uranium, vanadium and other mineral deposits. 
' From May 27, 1970 to May 3, 1971, the executive officers and 


„directors of Fire Fly were: 


| .-22a- 


NAME OFFICE 
: Louis Randolph President and Director | 
| Clyde Davis Treasurer and Director 
Lark Washburn Vice President and Director) 

į | 

! Monroe J. Korn Director 

i| ፡ 

1 Donald A. Gary Director 

| Aaron Sobel Director 

| Carol Gary Vice President and Secretary 

| 

| | 

; . -2- 
| 
| 


-k 
On May l, 1971, Lark Washburn resigned as an officer and director 


and on July 23, 1971, Messrs. Monroe J. Korn, Donald Gary an 


Aaron Sobel resigned as directors of Fire Fly. On August 24, 1971, 


and new officers were elected as follows: 


| 
| 
__ NAME OFFICE | 
Clyde Davis President and Director | 
Louis Randolph Vice President, Treasurer and 
Director | 

Dr. William Pope Director 
Dr. Leland Davis Director | 
Carol Gary Vice President and Secretary | 


Except for Dr. Leland Davis, who resigned as a director on 
October 2, 1971, the foregoing officers and directors served in 
the capacities indicated until the annual meeting of stockholders 
lof Fire Fly held on June 7, 1972. 

iv. Phillip Kaye, then resic ng at 75 East End Avenue, 
New York, N.Y., owned beneficially and of record 77,900 shares 
of Fire Fly Enterprises, Inc., which represented 19.3% of out- 
standin shares before the public offering and 15.5% of the out- 
standing shares after the offering. 

v. On January 4, 1971, Fire Fly effected a public 
| offering ደ 100,000 shares of its common stock at an initial 


offering price of $3.25 per share on a "firm commitment” basis. 


|! 
۱ 


| vi. On January 4, 1971, the defendant Provident 


Securities Inc. ("Provident") entered into an underwriting agree- 
l'ment with Fize Fly pursuant to which Provident, as underwriter, 
agreed to purchase all of the 100,000 shares of Fire Fly common 
stock and undertook to offer these shares in part to the public 
at the initial public offering price less a concession of 15 cents 


' per share. 
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vii. At all relevant times Provident was registered 


with the Securities and Exchange Commission pursuant to the 
Securities Exchange Act of 1934 as a broker-dealer and its office 
were located at 32 Broadway, New York, New York. 

viii. At all relevant times defendant Pericles 
Constantinou was President and a Director of Provident. 

ix. At all relevant times Chartered New England Corp. 
I| ("Chartered") was registered with the Sec.rities and Exchange 
Commission pursuant to Section 15 of the Securities Exchange Act 
of 1934 as a broker-dealer and maintained its principal place of 
business at 90 Broad Street, New York, New York 10004. 

X. At all relevant times former defendant Sherwood 
Securities Corp. ("Sherwood") was registered with the Securities 
and Exchange Cormission pursuant to Section 15 of the Securities 
Exchange Act of 1934 and maintained an office at 115 Broadway, 
New York, New York 10006. 

Xi. እኒ all relevant times defendant Advest Company 
(successor in interest to Newburger & Company and referred to 
herein as "Advest") was registered with the Securities and 
Exchange Commission pursuant to Section 15 of the Securities 
Exchange Act of 1934 and maintained an office at 115 Broadway, 
New York, New York 10006. 

xii. From the inception of the Fund until December 7, 
1973, the Fund was managed by Competitive Capital Corporation 
(the "Manager"), pursuant to the terms of the management contract 
between them and subject to the responsibility of the Board of 
i Directors of the Fund to evaluate the performance of the Manager 
“and the Fund's right to terminate the Manager. Its offices are 


located at 9601 Wilshire Boulevard, Beverly Hills, California. 


The Manager is registered with the Securities and Exchange 


Commission as an investment advisor pursuant to Section 203 of 


the Investment Advisors' Act, 15 U.S.C. $80(b)-1. At all relevant 


times the Manager also acted as investment advisor to th 


4 


Competitive Capital Fund. Competitive Capital Fund is a manage- 


LI 
ment open-end diversified investment company registered with the 


8] 


th 


Securities and Exchange Commission, pursuant to Section 8 o 
the Investment Company Act, 15 U.S.C. §80a-8. 


xiii. On March 27, 1970 all of the outstanding stock 


of the Manager was acquired by the Seaboard Corporation ("Seaboard") 


Seaboard is a Delaware corporation which has a class or classes 
of its securities registered with the Securities and Exchange 
Commission pursuant to S12(g) of the Securities Exchange Act of 
1934, 15 U.S.C. S78L(g). Its offices are located at 9601 
Wilshire Boulevard, Beverly Hills, California. 

xiv. n December l, 1969, The Seaboard Fund's 
Distributors, Inc. ("Distributors"), of 9601 Wilshire Boulevard, 
Beverly Hills, California, a wholly-owned subsidiary of the 
Seaboard Investment Corporation, a wholly-owned subsidiary of the 
Seaboard, became the principal distributor of shares of the Fund. 

xv. All States Management Company ("All States") is 
a Texas corporation which at all relevant times was a wholly- 
owned subsidiary of Seaboard. All States is registered with ቲኳ3 
Securities and Exchange Commission as an investment advisor 
pursuant to Section 203 of the Investment Advisors Act, 15 U.S.C. 
$80b-3, and at all relevant times acted as investment advisor 
to The Admiralty Fund. The Admiralty Fund is registered with the 
‘Securities and Exchange Commission pursuant to Section 8 of the 


Investment Company Act, 15 U.S.C. $80a-8, as a management open 


end diversified investment company. 


| 
፥ 
| 


xvi. Boston Administrative & Research, Inc. ("Boston") 
is a Massachusetts corporation which at all relevant times was 
a wholly-owned subsidiary of Seaboard. Boston is registered with 


the Securities and Exchange Commission as an investment advisor 
pursuant to $203 of the Investment Advisors Act, 15 U.S.C. §30b-3 
and at all relevant times acted as investment advisor to The 
Income Fund of Boston, Inc. The Income Fund of Boston, Inc. is 

a Massachusetts company which is registered with the Securities 


| 
and Exchzige Commission pursuant to Section 8 of the Investment 


‘Company Act, 15 U.S.C. $80a-8, as a management open end diversified 


[investment company. 


| 


xvii. At a Board of Directors meeting of the Fund 
held on June 25, 1970, the Board unanimously resolved to recommend 
to the stockholders of the Fund that Takara be designated as a 
portfolio manager. 

xviii. On October 9, 1970, the Fund and Manager entered 
into a portfolio management agreement with Takara Asset Manacemen 
i|Co., Inc. ("Takara") to serve as a portfolio manager for the Fund. 
At all relevant times, Akiyoshi Yamada ("Yamada") was Chairman 


of the Board of Directors and sole shareholder of Takara. The 


said portfolio management agreement was signed by Yamada personally 


rather than as a representative of Takara. Pursuant to the 
October 9, 1970 contract, Takara was allocated a share of the 
Fund's assets to manage. As portfolio manager, Takara's duties 
were as are set forth in the said Agreement dated October 9, 1970. 
| xix. Between January 19, 1971 and April 28, 1971, the 
H 

Fund purchased 23,010 shares of Fire Fly's common stock from tha 


ibroker defendants named below in the amounts and at the prices 


set forth opposite their names: 


Pr 
Date Seller 
1/19/71 Chartered 5 
1/19/71 Chartered 
27 1/71 Chartered 
LI 
4/ 2/71 Sherwood 
4/ 2/71 Newburger 
X ግሮ d 3 " 
ማሽ Fi - ت‎ 
4/28/71 Sherwood 
5/ 5/71 Sherwood 


XX. On or about the da 
his capacity as Portfolio Manager 
Clifford McSwain, to purchase the 


above at or about the prices list 


A and B hereto may be offered in evidence by the plaintiff 


the two defendants, respectively. 


tes set forth above, Yamada, in 


amounts 


ed abov 


® 


23,010 s 


00. Afte 


The doc 


umber of Total 
Shares _Paid 
3,100 $17,050.00. 
2,900 16,312.50! 
3,000 17,250.00: 
3,000 17,250.00! 
4,350 29,362.50. 


und' 


uil 


s trader, 


1 


from the brokers listed 


hares of its Fire Fly 
at a price of $3-1/2 


r subtracting tax costs 


rents listed on Schedules 


, and 


uments have been 


۱181612160 by the attorneys for the parties for purposes of identi- 


With a double asterisk "**", As 


fication. Each party reserves the right t 


to the do 


o object on any and 


uments marked with a 


single asterisk "*", the parties agree that they will not object 
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| 
all grounds to the admission in evidence of any document marked | 
| 


to their admission on the grounds 


best evidence although the parties do reserve the right to ob 


۱ ject 

to such cocuments on all other grounds. The parties Co not object 

on any grounds to the admission of any document which is preceded 
۰ 


ı1 columns of thi Schedules 
attached hereto. 
4. (a) The parties agreed tha* the plaintiff and the two 


defendants may 
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respectively ibject however, to any party hereafter deciding 
not to call any named witnesses and to call additional 
which decision shall be followed by prompt notice of the identit: 
of such additional witnesses to each other party end to the Court 


In addition, any party may call any of the witnesses named on 


E ny 
other party's designated list of witnesses. 
(b) The parties agreed that each party may call one 
expert witness who shall be named later in addition to those 
named on the Schedules attached hereto. | 
5. The plaintiff stated that the following are all of the 
claims for damages or for other relief in this action, as of the 


date of this Order: 

(a) damages amounting to $59,767.63, together with 
interest and attorneys' fees arising out of the alleged failure 
of the defendants to deliver a prospectus under $5 and 12(1) of 
the Securities Act of 1933, as anended, in connection with the 
i purchase of 23,010 shares of the common stock of Fire Fly Enter- 


prises, Inc. 


(b) damages in the sum of $59,767.63 for consequential 
damages together with interest and attorneys' fees based upon 
alleged violations by the defendants of S11, 12(2), and 17(a) o£ 


the Securities Act of 1933 and of 530 (5). Rule 105-5 and 315(c) of 


ww an 


the Securities Exchange Act of 1934. 


hat 1 ዳጣ e 1 ito oc] 1 = 一 一 g 一 Td p 
that it had settled its claims against the defendants, Fire Fly 


Enterprises, Inc., Sobel, Korn, and Davis vpon payment by them of 


4-7. The parties did not agree as to the issues to be tried. 


Th? Plaintiff claims that the issues to be tried are as follows: 
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(d) whether the defendants, or any of them, used any 
manipulative or deceptive device in connection with the purchases 
or sales of Fire Fly stock; 


(e) whether on the facts provable hereunder there was 


"5 


a violation by the defendants, or any of them, of Sections ll, 
12, and 17(a) of the Securities Act, 15 U.S.C., §77(k), 77(1), and 
77(q) or S10(b) of the Securities Exchange Act, 15 U.S.C., $78(j) 
۱۱880 Rule 105-5 promulgated thereunder; 

(f) whether on the facts provable thereunder, the acts 
of the defendants, or any of them, constituted common law fraud. 


So Ordered: 


io| [1 s| Robert ር. Carter 


;,BUTOWSKY, SCHWENKE & DEVINE 
, By: Lite r -29a- 
ttorneys for Plaintiff 
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\Leonard Toboroff, Esci 
Attorney for Defendant, Chartered 
V 
٠ ا‎ A ) # 1 2 h P 1 
ኒ As to the facts stated in paragraph 2, sub-paragraph xi: 


ና 


defendants specifically except a trade which the plaintiff alleges 
t 4 È 


was made on April 26, 1971 with Sherwood Securities Corp. for 
4,000 shares, and do not agree that such a trade vas made 
As to sub-paragraph xxi, the defendants do not agree 


to the figures stated therein to the extent that those figures 


do include the purchase of 4,000 shares from Sherwood on April 26, 


1971. With these specific exceptions, the defendants do agree 
that the facts and figures stated in the aforesaid paragraphs 


are not at issue. 


| H The defendants have filed and served under separate 
cover their statement of issues which shall be treated as part 


of this pretrial order. 


| bo Defendant, Pericles Constantinou, is involved in a 
| 
personal bankruptcy proceeding. lis attorneys do not consent to 


this pretrial order because the General Order of Bankruptcy has 


stayed all actions against Constantinou. 
| 


SCHEDULE A 


1/19/71 3,190 shares * 2,900 shares 
2/ 1/71 3,900 
2/ 2/71 3,009 
4/ 2/71 4,350 
4/28/71 2,650 
5/ 5/11 10 


Securities 


! 
| 
Hayton Corp. | 


New England for Jan. through April 1971 consisting of 10 pages. 


17. Customer Account Cards to be obtained from Dryfoos &.Co. 


6. Defendant, Advest * Co. answers to Plaintiff's interrogatories. 

7. Description of Documents and Exhibits lettered A through Q | 

supplied by Defendant, Advest & Co., at EBT of 7/20/73.(Index to | 

which is attached hereto) | 

8. Final 5-1 Registration Statement dated January 4, 1971 

(to be obtained from Guttman) (Or Prospectus used as Exhibit L 

in couple of EBT's or both). 

9. Underwriting Agreement dated January 4, 1971. | 
| 

10. Selected Dealer Agreement dated Jan. 5 between Chartered 

by Bruce Zins and  rovident. 

il. Letter from Chartered New England by Elgin Cary to Provident | 

Securities dated December 22, 1970. 

12. Portfolio Manager Agreement signed by Yarada, Competitive 

Associates and Competitive Capital and dated (.-ober 9, 1970. 

13. Series of "BUY" order tickets of Provident Securities Inc. 

for Firefly Enterprises Inc. dated Jan. 5, 1971 consisting of 71 

pages. | 

14. Series of pages of Provident Securities Inc. Stock Record ^ 

Book for Firefly Enterprises Inc. 

15. Series of blotter pages from J.M. Dryfo showing trades of 

Firefly numbering of pages consisting of pages numbered 4,» AL, ۰ ۴ 

319, 30, 31, 22. 

16. Series of Trading Account pages for Paul Tessler at Chartered 

18. All documents which may be obtained in future from Chartere 

New England Corp. including reproductions of S.E.C. "Blue Sheets" 

produced by Chartered showing all trades of Fire Fly. 


18. (a) Series of New Account cards for Chartered customers who 
purchased Fire Fly. 
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A ጋ 13 Statement of rules relating to Acceptance of New Accounts 
" 1 4 i Wee i 
supplied by rwood Securities Jro 
+> > 20. Copies of Trade Tickets numbering 4l paces showing trades 
f ` - መሥ e - E rei 1 
/ by Sherwood Securities Inc. in Firefly 
c ms - ~ = ما‎ 4 一 一 ዓዛ a mt ጫገ 一 
ጋ 4i. Sell Tickets of Sherwood to Competitive Associates ~ Pl's 
; E ይ QUEE að ds -፦= a /1 ور‎ 
۱ Exhibit 2 at EBT of ۵ 6 3 
wow ^ E € ጠመ tn ሬ mi € 1«4 Su mem ^am "AT 
X (22. 3 Confirmations of trades of Firefly from Sherwood to CAI, 
= ነ 
S "m 1 ያ Q "m ግ / ገ ዓ ግ 4 4/22/71 
copies supplied by Sherwood dated 2/9/71, 4/26/71, and 4/28/71, 
T ۰. Ta 
respectively. 


herwood Securities New Account Card for Competitive 
ኑ 
ኒ 


25. Copies of Pink Sheets for Firefly from Jan. 4, 1971 through 
May 28, 1971. 


7 26. Transcript of Deposition of Phillip Kaye. 

7e 27. Transcript of Deposition of Paul Tessler. 

x 28. Transcript of “evosition of Blgin Carey in Competitive ASSOC- 
iates Inc. v. axiyoshi Yamada, S.D.N.¥., 72 Civ. 1986 T.P.G. 

X 29. Transcript of Deposition of Pericles Constantinou. 

X 30. Transcript of Deposition of Samuel Switsky. 


E 131. Transcript of Deposition of Peter Engelbach. 
ES 32. Transcript of. Deposition of Robert Gardner. 
Y 
MV. 33. Transcript of Deposition of Firefly Enterprises, by Monroe 
Korn. 


ጋ 


34. Transcript of Deposition of D.T. O'Brien. 


ጋሩ 35. Transcript of Deposition of Raymond Meselsohn. 


* - '36. Transcript of D--5siíition of Akiyoshi Yamad 

Capital Corp. v. Ak yosai Yamada, S.D.N.Y., 72 
X ۱37. Letter dated May 20, 1971 from Alan Markizon to Charles J. 
ስ Sheils. 


መሙ (38. Letter dated May 27, 1971 from Alan Markizon to Eldo Casari. 


Jig 39. Advest New Account Cards for all customers of Advest who 
i bought or sold Fire Fly to or through Advest. 


x 40. Compliance Manual of Advest. 


Sherwood Securities’ answer to interrogatories.‏ .41 <« چا 


Description of Exhibits contained in Document $7-Schedule እ 


Descriotion 
a lew Account Forr-July 2, 1970 IN.Y.C. = Mutual Fund Dep't - Io. 10300597-0 
» Mezo Trading Authorization - October 19, 1970 
C Trada Record For Fire Fly For April, 1971 


tj 
e 
0 
B 


ne Graberex 200 


G Confirmation: sale by Jacob Bluzsnthal of 1000 shares of Fire Fly on Nay 18 


۰ 
ርን 
ር) 
B 
፦ 
r 
1 
H 
o 
e 
[7] 
P 
3 
ር 
o 
ኙ 
፦ 
፦ 
በጠ 
ኑ 
3 
፡ 
e 
H 
“ 
o 
ትንን 
«A 
o 
o 
v 
m 
ሠ 
۹ 
0 
ሀ) 
o 
ትን 
25 
፦ 
ትኪ 
በ 


Fly on June 14, 


New Account For. - April 19, 1971 - No. 30502531-0 


Annual Statczent for Commetitive Associates - 1971 - No. 10502531-9 


Letter fron Competitive Associates to Advest.-*May 2T, l9T1 
Order Tickets for Buy and Sell 4350 shares on April 2, 1971 


and Marca 16, 1971 
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< ape: is CHEDULE 8 - Documents Offered by 
LL. = vocuments Offered 


ነው፣"”> nmt. EI. -.. 


Defendants: 


l. Firefly pink sheets through June, 1971. 


EAS 2. Each prospectus of Competitive Associates, Inc. 1970 
through 1974. 
ት 3. Competitive Associates, Inc. forms N-1R filed with the 


SEC for the fiscal years ending in 1971, 1972 and 1973 
with exhibits thereto. . 


^K 4. Complaint fcr injuncticn in 1971, civil action filed 
ዔ in this court entitled Securities and Exchange Commission 
v. Everest Management Corporation, et. al. 
لا‎ 5. June 27, 1972 memorandum regarding Takara Asset Manage- 
ment Co., Inc. of Butowsky, Schwenke & Devine submitted 
to the Board of Directors of Competitive Associates, Inc. 
A 6. Order of attachment dated December 23; 1970. 
x 7. Minutes of June 25, 1970 directors meeting of Competitive 
Associates 
ው 8. Proxy materials for 1970 shareholders meeting of 
J 


Competitive Associates. 


A 3. Minutes of special meeting of shareholders on September 

^ 30, 1970 as adjourned to April 7, 1970 as adjourned to 
October 9, 1970. : 

l0. Fund Manager agreement between Competitive Associates 

end Competitive Capital Corporation. 

Lo 

ll. Portfolio Manager agreement between Competitive 

«í Associates, Inc., Competitive Capital Corporation, and 

— akara Asset Management Co., Inc. 


A 12. Minutes of th 


h tober 9, 1970 directors meeting of 
Competitive A ۹ 


c 
ciates. 


eO 
ex 13. Minutes of the January 13, 1970 directors meeting of 
d Competitive Associates. 


~% 14۰ Segment of minutes of Competitive Associates, Inc. 
Board meeting dealing with Takara Asset Management 
Co. (January 13, 1971). 


E 15. March 30, 1971 letter from Markázon to Yamada. 


16. Segment of minutes of Competitive Associates, Inc. 
Board meeting dealing with Takara Asset Management 
Co. (May 12 - 13, 1971) 


"# 17. Treasurer's remort submitted to Competitive Associates, 


nE 


Inc. directors for meeting on May 12 - l3, 1971. 


IK 18. Minutes of the February 10, 1972 directors meeting of 
' . Competitive Associates. 


At 19. March 3, 1971 memorandum from Alan R. Markizon to Port- 
۱ folio Managers re: compliance and related problems. 


m 20. March 5, 1971 memorandum from Alan R. Markizon to 
directors of Seaboard Funds with attachments. 


21. July 22, 1971 memorandum from Ala- R. Markizon to 
Randolph re: May 12, 1971 inspection of Takara. 


ሠራ =ፍ- 22. June 12, 1971 letter from Yamada to Randolph with 
b attachments. 


2 * 23. July 7, 1971 letter from Alan ۰ Merkison to Yamada. 
ode : 


p: 


Y 


X 


~ 
2 


x 


24. 


25. 
26. 
27. 
28. 


29. 


32. 
33. 
34. 
as. 
36. 
37. 


October 22, 1970 letter from Alan R. Markizon to Yamad 


Ags 


n 


November 19, 1979 latter from Hasets Smith to Competitive 
Capital Corporation. 

March 3, 1971 memorandum from Alan R. Markizon to 
Portfolio Hanagers. 


۹ ۰ ۰ 
December 9, 1970 letter from Alan R. Markizon to 
LE! z 
Hts Smith. 


SEC subpoina dated December 30, 1970 to Takara in the 
matter of Everest Management Corporation. 


February 24, 1971 letter from Alan R. Markizon to Yamada. 


Memorandum dated March l, 1971 from Alan R. Markizon to 
Risman re: "Trip to the East". 5... 


Two letter dated March 8, 1971 from Alan R. Markizon to 
Yamada. 


March 30, 1971 memorandum from Alan R. Markizon to 


Randolph re: March 19, 1971 visit to Takara. 


Pleadings in Securities and Exchange Commission v. 
Seaboard Corporation, et. al., U.S.D.C. Central 
District of California, Civil Action 74-567-MML. 
Firefly buy orders from Competitive Associates, Inc. 


Releases and stipulations on settlements of co-defendants 
Sherwood and Firefly. 


Firefly's transfer sheets for 1971. 


Chartered New England Corporation confirmation slips 
for Firefly in the year 1971. 
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۳ 


3. Clifford McSwain 


4. Akiyoshi Yamada (or statement of Counsel that he will take 
the Fifth) 


۱9۰ Peter Engelbach 


Possible witnesses who may be called by plaintiff depending 
upon availability and 2laintiff's ability to subpoena: 


135. Robert Blankoph 
116. Bruce Zins 
17. Elgin Carey 


۱۸8۰ Raymond Meselsohr 


Ralph Citerella 


|21. Jacob Blumenthal 
۱۱22۰ Jack Shaw 

۱23۰ Norman Falk 

|24. William Davis 


۱ 


۱۱25۰ Hyman Escava 
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31. Philip Goldfein 
ji 32. Dr. Edward Grabaiek 
33. Adele Kauffman 
34. Barry Leonard 
۱ 35۰ Ivan Popkin 
36. Emanuel Tress 
| 37. Norman Snaw 
| 


38. Oceanography Mariculture Industries Inc. by its officers 
| or directors. 


| 39. Howard Ackerman 

|; 40. William Davis 

141. Martin Weiner 

;42. Hoosain M. Dharmasey 
۱43۰ Daniel King 

44. Ruth Carlstrom 


145. Garsen Heller 


۱47. Irving Lesser 

۱48۰ Ira Glotzer 

|50. Otto Kriske 

51. John Ornstein 

52. Richard Garsen Heller 
53. Samuel Schattner 


154۰ James Hudson 


(56. Arnold Herman 


157. Norman Silver 
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10 


11 


13 


14 


18 


19 


21 


Da 


MR. 


DEVINE: We will try 


w 


because of your own schedule We 


that we limite 


would try and do that. 


I hope we can make it. 


Otherwise there is no p 


will be served because he will have to be back 


MR. DEVINE: I understand that. 
THE COURT: If you are 
Mr. Walker has to finish with him. 
(Witness Cary temporarily excused.) 
MR. DEVINE: Plaintiff calls Willia 
WILLIAM 县 D.AV IS, called a 
for and on behalf of the plaintiff, having 


duly sworn, testified as follows: 


MR. DEVINE: Your Honor, 


to ask this of my own witness but could we 


during Mr. Davis' direct testimony? 


MR. WALKER: I think this is a publ 


Your Honor please. We are not talking about se 


witnesses? 


THE COURT: He to ask t 


witnesses be excused. 


MR. WALKER: I would object to it. 
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I know thi 


exclude Mr. 


e can, botn 
told him 


d examination. 


urpose that 


here tomorrow. 


not finished with him, 


m H. Davis. 
5 a witness 


been first 


S is unusual 


Cary 


ic triad: 42 


۰ 


questering 
hat 


fact 


is unusual 


H 
ሰ 


krs Davis-direct 49 


for one to excuse one's own witness. I would anyway object 
to that 

Are you requiring the witness -- 

MR. DEVINE: I am asking that he be excused. 


THE COURT: And I am going to allow him to 
exclude him. 

It is up to you, of course, but my suggestion 
is since it is close to 5 o'clock, you are free to leave, 
as long as you are back here tomorrow morning since we will 
not have you testify again. But you will have to leave the 
room. 


DIRECT EXAMINATION 


Q Could we have your present address. 
A 65 West Brother Drive, Greenwich, Connecticut. 
Q The gentleman who just left the room is Mr. Cary, 


who was testifying before you took the stand. Have you 
ever seen that gentleman before? 

A No. 

Q To the best of your recollection, have you ever 


talked to that man? 


A No. 
Q D^ you know an Akiyoshi Yamata? 
A I do. 
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to 


ፌዴ 


Q When did you first speak to him, to 
your recollection. 

A It was either 1969 or '70 at the in 
his Takara Partners. I met him at the Sky Club 
John Burns, who introduced me to him and said h 


ing a new firm. 


MR. WALKER: I will object to that. 
answered. 

THE COURT: You can't tell us what 
else said to you, Mr. Davis. Just tell us what 
and saw and did. 

Q Did you ever enter into any busines 
with Mr. Yamata? 

A Could you clarify the question? 

Q Did you ever have any business rela 


with Mr. Yamata? 


A Yes. I became, after being introdu 


a member of his Fund, Takara Partners. He was 


partner and I, along with some others, became a 
partner. 

Q What was the business of Takara Par 
you understood it? 

A Le 


was supposed to 


Q What did you understand at tl 
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1 eM 
the best of 
ception of 


The witness 


tionship 
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&1 
cne 


general 


limited 


tners, as 


fund 


crs Davis-direct E 


A | fund that bought long and bought short. 

Q In other words, it was an i stment 21 4.‹= 1.ፎ 2 

ል Ihat is correct. 

Q Do you recall how much you invested in Takara 
Partners? 

A One hundred thousand. 

Q When did you make that investment? 

A Whatever the year was the fund began. It was 


፦ 


either mid-'69 or '70. I don't recall. 
Q And I think you testified that the nature of 
that investment was a limited partnership investment? 


A Yes. 


Q Did you ever maintain an account with a regis- 


tered representative by the name of Engelback, a brokerage 


account? 
A I think the firm that you are referring to is 


I brought along some transaction slips, 


f» 
ሀ) 
ኑሩ 
0 
[e] 
A 
ወ 
iQ 
c 
(0 
ሀ) 
rt 
(D 
Qu 


by telephone. Peter Engelbach was a stock broker working 
for another firm, yes. It wasn't his firm. 


Q Was it Newburger & Company that he worked for 


» uc x d s " 
À 4 guess ጊ5 was, yes. 
Q To the best of your knc Xdge, did e ork fo 
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ሥግ 


ገ 


- 


a QI LI TY at ny C PI Clm 

C ۱ Y cal t am f an )£ those other 

A ot without reference to some slips here. 

Q So we can try and do this clearly on the record, 
would you hand to me the slip which you feel might refresh 
your recollection in that respect, so I can ask the clerk 
to mark it before we testify about it. 

A Here are a couple of slips These are both 
from Newburger and there is one here through Woodcock, 
Cummings, Taylor & French. 

MR. DEVINE: Let me mark these, please. 


I would ask as Plaintiff's 4 for identification 


we mark a two-page document which appears to be a brokerage 


which also appears to be a brokerage confirmation. 
(Plaintiff's Exhibit 5 marked for identification 


MR. DEVINE: I offer these. 


MR. WALKER: I have no objection to these if 
they are used to refresh the witness' testimony, but I don' 
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Woodcock, 


& Company. 
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the time ወ 


Cumming 


4 ٩م‎ 4 忌 


"A 


n 


tlyad 


was sold through Newburger, which 
Q Do you recall how it 
an account at Woodc 25, Cummings 
^ Yes, vividly. 
- Will you tell us how 
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MR. DEVINE I do not 
but we will take it step by step. 
Q I show you intiff's 
identification and ask if that ref 
as to the two firms which Mr. 
different time when he was managin 
A I em sorry, would you 
Q Looking at Plaintiff's 
can you tell'us the names of the 
Engelbach worked when he handled 
A Yes. It is clear that 
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r Davis-cirect 55 
this. -- I think the figure was $50,952 2 said, "Give 
me $50,000." He said, "Give me $50,000, and if I double 
this, I would like a gentl man's agreement itn you that 


you will then take the double amount, $100,000, and buy 
1 . . የጥል ገ n" 

another unit in Takara Partners. 

And I said, "That seems like a very square prop- 

osition and I will do that," knowing that I could remove 

it at any time I wanted to. 


I established this account at one of these firms, 


which eter it was at that time, as indicated. And I would 


have occasional telephone conversations with this fellow, 
Bert Engelbach, who said, I'm buying such and .such for you 


at the suggestion of Aki, so on and so forth. And that was 


the kind of relationship I had. 1 would see these slips, 
and eventually the amount built up to, let's say, 57,000. 
These figures are ball-park figures. 

And Aki called up and said, "Bill, I want to 
ask a favor of you. I think I have done a good job for you 


in Takara, and here I have built some of your assets for 


you. We have made some money during a down market. It 


is too much for me to handle. I am mana 


0 


jing too many things. 
I would like to ask you if you would be interested in taking 
$50,000 out, putting it in another fund I am establishing 


۶01 ome er people who have asked me to help them ou 
ፌ i TASI 4 - 上 È c 4 - ኤል ፅ መ ›ኤ - 


48a 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE NEW YOPK, N.Y. CO 7-4500 


9 ill cal at f , j 50C i 
I agreec to do AU; 4 thdre "nost of m 
4 funds from which 6 r firm here Mr. Engelbach as 10 
5 ም ው 
6 | So my Peter Engelbach was 
1 a very elemental phone relationship with whatever company 
8 he was WOrking with. He had changed on a couple of 
9 Occasions. 


T 
fv 
ሀ) 
ct 
ው 
በ 
[0] 
( 
ብ: 
ሀ) 
0 
ct 
ርነ 
رد‎ 
0 
3 
0 
n 
HP 
r 
ረ 
0 
3 


13 


MR. WALKER:  Objection. 


14 : Objection sustained. 


و 
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Q Did there ever come a time when Mr. Yamata 


indicated to you anything with respect to where you should 
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rz ivis-direct 
actively e 3 illega CEI y i aA CE EC 
these statements tic nade tc xm is an ths cpl 
Of similiar Kinds ore very clearly a issions Jainst 
interest. And I think if the basis of the objection and th 
sustaining of tne objection is the hearsay rule, that I 
think, not only under the liberality of the new federal 
rules of evidence but under traditional rules dealing with 
admissions against interest, it is admissible. 

THE COURT: The new rules, as vou know, are two 
months away. 

MR. DEVINE: I think they are being followed 
generally in the courthouse and I ask you to consider the! 


with respect to 


THE COURT: What relationship does 


have to this case? 


H- 


His activities wil 
Is he a defendant in this 
MR. DEVINE: Not 


central figure in the 


THE COURT: Is he going to be brough 

MR. DEVINE: We have a process 2 ۳۰76 
for him. 

THE COURT ir. Walker i "E going t 
quei r. Davis on that, and Mr. Yamata is not he 
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10 | recommended it. 

ADN ‘ :‏ ا 

11 THE COURT: Mr. Davis, the point is that wi 
ዓ | . TES 2432 = 4 Want + 5 — ጊ ፉ 3 
< just had a long discussion about the tact that you can 


13 testify in this courthouse at the present time about t 
14 | that Mr. Yamata told you in conversations. I want you to 
15 


adhere to that. 


16 | THE WITNESS: 


I7 | what a hearsay rule is. I have never been a witness b 


18 THE COURT: But you do understand we have been 


jith Mr. Yamata, and you can't tell 


n 
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3 cular brokerage house for a reaso 
own independent judgment. It does nct 
-court statement and I t is is just 
defendant to try to keep out what i n 
ere. 
THE WITNESS: Your Honor, may I ask a question 
HE COURT: I don't think so, Mr. Davis. 
Let's proceed. 
Mr. Davis, did there ever come a time when 
y stock of Fire Fly Enterprises? 


THT WTTNE . A 2 > 
THE WITNESS: May I refer to these? 
rr ሥ፣?ፎጥሞ›» <r m 

THE COURT: Yes. 
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A I have it marked here rv Il, 297 
date stamp, so I must have received it then. 

Q Did you make payment for that stock a 
received slip? 

A All mv Davmanrts and billings ere 511 

i Ll my payments and billin 3 re bil 
whoever the broker was at the time and I do not r 
details of how I paid for the stock. 


whenever 
Q 
which you 


did there 


4 - 4 4 
it was at the time 


With reference to the Fire Fly Enter 
purchased through C 


come a time when you sold t 


That stock appears to have been sold 


believe that these may be attached imp 
think you sell the first one if vou buy 
You sell the first stock you buy, not 
) purchases ere t th companie I nar 
were to the other two companies I have 
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As far as you were concerned, Mr. Davis, would 
be true to say that every transaction that you talked about 
today, thers was no reason for you to thin! and you did 


not think, any time, that there was anyth 


illeg: about any of this? 
A That is right. 
Q xt no time did you have any understanding that 


any sort of performance was going to be guaranteed on any 
of these transactions? 

MR. DEVINE: Objections. I don't understand 
that question, Your Honor. 

THE COURT: I think the question is reasonably 
clear. 

Do you understand the question? 

THE WITNESS: I understand what he is getting 
at. The word "guarantee," I would have to say no. 

Q You bought these stocks hoping that the market 


would increase appreciably? 


A Yes. 


Q And yo: knew that there was some degreee of risk 


involved in them; isi t that right? 


A Ye course, there always is. 


ሂጋ 


እ Correct. 
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And it was a risk that you accepted at that time? 
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Cary-redirect 107 


MR. DEVINE: No further questions. 
MR. WALKER: Nothing further. 

THE COURT: Thank you. 

(Witness excused.) 

MR. DEVINE: Mr. Engelbach. 


EMG Ei BA CH ; called as a witness 


on behalf of the plaintiff, being first duly sworn, 


testified as follows: 


DIRECT EXAMINATION 


BY MR. DEVINE: 


Q 


A 


A 


Q 


& French? 


A 


Q 


A 


Are you presently employed, Mr. Engelbach? 

Yes. 

By whom are you employed? 

Thomson & McKinnon, Auchincloss, Kohlmeyer, Inc. 
What capacity are you employed? 

Stock broker. 


Were you employed by Woodcock, Cummings, Taylor 


Yes. 
When did you begin that employment? 
I believe it was June of 1970. 


What capacity were you employed at that time? 
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krs 


O 


Cumming 


> 


O 


Q 
did you 
A 
£4 
Q 
A 


Q 


are we talking about the same company? 


A 


Q 


Q 


A 


Q 


S, 


During your employment by Woodcock, Cummings, 


e any change in your capacity there? | 


In March of 1971, after leaving Woodcock, Cummings 
immediately undertake another employment? 

Yes. 

Where was that? | 

Newburger & Company, Division of Advest. 


When we speak of Newburger & Company or Advest, 


Yes. 


And you began with that company in March of 1971? 


That is correct. 

What capacity did you begin at that company? 
As a stock broker. 

When did you end your employment at Advest? 
June of the same year. 

June of 1971? 

Yes. 


During your three months with the co. y, 5 
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there any change in your capacity? 
ዳ VR 
f^ ሙ፦ ^ c 
Q Do you know Akiyoshi. Yamata? 
A Vac 
ኒ Yes. 
5 ^ 
Q When did you first meet him? 
» v 
A 1965. 
Q How did it come about that you met him at that 
time? 
A I was employed at that time at Kuhn, Loeb & 


Company, in New York. He had come in between semesters from 
the Harvard Business School to work at Kuhn, Loeb. I met 
him at Kuhn, Loeb in the early part of the summer of 1965 
and we had remained friends up until May of '71. 

Q Did there come a time when Mr. Yamata became 


portfolio manager for Competitive Assocs.? 


A Are you asking me? 
Q Yes. 
A Yes. He was a portfolio manager for Competitive. 


Q Do you recall when he undertook that position? 
MR. WALKER: I would object, Your Honor. I 
think it calls for hearsay. The information, I think, is in 
documents that have been scheduled and to which I have no 
objection being admitted for this purpose. 


MR. DEVINE: I am not asking for an out-of -court 
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statement. I am just asking if he knows when Mr. Yamata 
became the portfolio manager. 
THE COURT: The point is that Mr. Walker 

says, possibly and probably the only reason he knows is by 
virtue of what someone else told him, and he is objecting 
on the grounds of hearsay. And he says it is not necessary 
because the documents in evidence indicate when he became 
portfolio inanager, so it is a waste of time. Objection 
sustained. 

Q Did there come a time when Mr. Yamata told you 
that Competitive Assocs. was interested in buying a large 


block. of’ Fire.Fly Enterprises? 


A Yes. 
Q When was that. 
A Either the day in which I sold the stock to 


Competitive or possibly a day or two before that time. The 
time, I don't recall the exact date. I believe it was some 
time in early April. You could look at the official tickets 
to see the day 0۶ the transaction. 

MP, DEVINE: Your Honor, I would like to mark 
a conf’ nation from Newburger & Company. However, the 
only copy TI have is not legible in full. I wonder if the 
defendant has a mo. legible copy we could mark? It is a 
confirmation on April 2, 1971, from Newburger & Company to 
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plaintiff 

I ill as that my copy be markec 
Exhibit 8 for identification 

MR. WALKER: NO objectic to the 

(D1a4mt-tiff'co ጅ ሂፍጐኮኀኹ Q markar for 

(Plaintiff's Exhibit 8 marked for 

THE COURT: Can that exhibit be r 

MR. EVINE I will hand it up, Yo 
This received from the defendant. 

THE COURT: It is difficult to de 

MR. WALKER: it is, Your Honor. 
the piaintiff, I would think, would have the 
it, but this is merely a copy of the copy tha 


8 for 


sort of a 


A I 


Q 


identification? 


A Yes. 


Q There 


A Yes. 


Q At the very 


resume I am holding 


Do you have in front of you 


boundary line or borderl 


to 


ine; do 


P, 
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as Plaintiff's 
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full exhibit. 
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ead; 
ur Honor. 
ciper. 


see t 


nu 


line drawn around this document, as 
, 


hat? 


of 


moers 


መ.ግ 


with a number in it whic E can't £2 re it out. I can 
make a good guess. 

For the time being, does that document refresh 
your recollection as to jen Mr. Yamata told you that 
Competitive Assocs. was interested in buying a large block 
of Fire Fly stock? 

A No, because I can't read the date. The date 
could be 4/3/17. If that is correct, then that is what 


this thing says. 

MR. WALKER: I think we can stipulate, to save 
time. ፲ think it is April 2, 1971, if Mr. Devine would 
agree to that. 


MR. DEVINE: I certainly would agree to that, 


but I think I can do better. We will get to these documents 


later, Judge, perhaps I could do it more smoothly. 


Q On or about April 2, 1971, when Mr. Yamata made 


this statement to you, was that in person or in a telephone 


conversation? 


A On the telephone. 


A 


ት 


0 Do you recall what Mr. Yamata sa: to you and 


*ኒን 


what you said to him on that occasion 


A Yamata called me and said that he knew I h 


fy 


€ 
+ 
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stock, total amount I đon't know if 


at this time. My answer to that was, 


H 


customers," which I subsequently 


believe, in fact said go sell the stock. I then -- 
Q Let's take it one step at a time. 
MR. WALKER: May he finish the answer to that 


conversation, because that was the question asked. 


MR. DEVINE: You interrupted 
question I was going to ask. 
Q If you would, 


finish telling us the conversation 


with Mr. Yamata. 
A Specifically, it was a short conversation. Again 
nothing much more than, I know you have Fire Fly. “Com- 
petitive is interested in acquiring a large stock. Would 
your people be interested in selling?" 


My answer was, "I 


don't know. Let me check with them." ፲ then subsequently 


checked with them and they said they would sell. 

Q When you say you checked with them, are you 
now telling us that on the same day after talking with 
Mr. Yamata, you called certain customers? 
it was 


A If it wasn't the same day, the following 
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z + re "-— መመ = ۲ ۹ TS 
ay, EX Sis for all 5 and r 5 lence 
3 | after eakin ith Yamata, I got in touc ith th 
4 customers. If there was a time lag of a day, DE Lt. 
5 I ust don't remer r now. 
6 Q Which customers of yours id you call, do you 
| 
፻ remember their names? 
— 1 : A " " 
8 A No, I don't, but I think there are individual 
n Ac 1 一 - le ب‎ m A c ፦. an 
9 records showing who sold the stock. I would have contacted, 
| ን Arie ገኘ 7 1 ^7 e e 3 - "2 bha ፦. - A < bha 
10 | cbviously, all those who did sell the stoc , and if there 
| 
[ EC 
` 5 haags l- 4 ca c3 ጓ ሥነ Par ~ + = 1 
11 | was anybody that had stock in possession and did not sell, 
| 上 | 
! 
| ግ + ص‎ 1 - 123 一 em 
12 | I probably contacted those people and were told no, thev 
ከ 
| 
| 
1 ' . 1 4 ሑ- ml 4-1 .- 
13 | didn't want to sell their stock at that time. 
| 
| MD ۲ ۳ ۱۳۳ ۰ le hs = wna "rc 
14 | MR. DEVINE: i ask that a Zerox of what appear 


| | 
ق1‎ | to be trade tickets, five pages, be marked 212 1۰ | 


ሀ) 


l6 | Exhibit 9 for identification. | 
17 (Plaintiff's Exhibit 9 marked for identification. }j 
18 | MR. DEVINE: 1 offer Plaintiff's Exhibit 9 in | 
evidence. 
20 | MR. WALKER: No objection. 
(Plaintiff's Exhibit 9 received in evidence.) 

Q Mr. Engelbach, I show you Plaintiff's Exhibit 9 
in evidence and ask you if this document refreshes your 
recollection as to which customers you called after speaking 


ፌ - 


with Mr. Yamata. 
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rthur Bellis iyman Escava Villiam Frankel; Dr. Emmanuel 

Tress; Ivan Popkin. 

Q Vith respect to William Davis, do you recall 
your conversation ith him? 

= TO 

Q Do you recall your conversation with -- 

A I could give you a general idea what I said. 
Specifically, I could not tell you at this date the exact 
words of the conversaticn. 


Q Can you tell us your vest 


substance of the conversation with Mr. Davis? 


A I am going to assume that my conversation with 


Davis was not much different than my conversation with 


other people who I called. Generally, I called him and told 


him tbat there was a purchaser around who was looking to 
acquire a large block of the Fire Fly stock and did they 


have any interest 


the conversation. Most of these people know specifically 


how I felt about gold stock, 


Ww 


that I really was 


so I didn't have to go into 
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ile didn t sell. 
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A^ 1 sneak +a him ftor ^11 SOK 
Q Did you speak to him after JU SDOK 


Yamata? 
A I am sure I did. 


your 


I show you 


ask you whether you sold to any customer having 
Shaw. 

A Yes, I am sorry. It is on here. I 
read it. 
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6 | A I don't know who was the owner of the stock 


۱ They are busband and and I don't know if it was Rose | 
8 Shaw who was the owner or Jack Shaw who was the owner, and 
3 since there is no first name here, I don't know who it was. | 
| 
10 Q In your conversations with these customers after 
| 
11 speaking to Mr. Yamata, did you mention the name Yamata? 
9 * * ۰ * 
12 A I might have. It is possible. I don't believe 


13 | ፲ might have said, Yamata said you ought to seil the stock. 


14 


| 
18 | he should sell Fire Fly at 


I don't recall the specific conversation. I indicated what 
15 | I thought might have transpired in the conversation. 
16 | Q With respect to William Davis, did you inform 
|] 
መ | 
,H | him of Mr. Yamata's view with respect to whether or not 
1 
| | 
| 
L 
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19 | A I could very well have. I don't know that I 
| 
| 
! 
20 ዘ did or didn't 
[ 
21 | ር 3 | 
[ ጩ With respect Mr. or Mrs. Shaw, did you inform 
22 | - 
| them of Mr. Yamata's view at that time? 
- [| 
i 2) | ۱ i ኞ ۱ 
ዘ A I might have. I just don't recall. 
| 
24 | 
| ር Would the same be true of Mr. Blumenthal? 
25 || | 
| 
| 
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in any way related to Fire Fly Enterprises or Competitive 


Assocs.? 
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with him or are J asking 


Yes. 


Do you recall on which 


your conversation with 
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I was a new salesman -- 


not take place until after I got an order fro 
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Competitive that they in fact were interested in buying stock. 


At that po 
that I hav 
I have so 
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to sell I have this much to be able to offer 
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nt in time, i would then go to Switzky and say 
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Q Did he tell you whether or not you could? 
A Obviously the trade was done, so he did say he 


could do the trade. 
hink you just mentioned the conversation -- 


THE COURT: By the way, what is the position 


of the man we are talking about? I am supposed to be trying 


to understand what is going on and I have no idea who M 
Switsky is First, I thought he had something to do with 
Competitive, but from that answer, I understand he has 


something to do with Advest. 


Q Who was Mr.Switsky? 
A Sam Switsky was the sales manager in the fellow 


office of Advest. 


Q I think you mentioned a conversation in the same 


time period with someone at Competitive Assocs.; is that 


correct? 
A That is correct. 
Q With whom did that conversation take place? 
A By name? ፲ don't remember. By occupation, 
it was the trader at Competitive who would be, as far as 


I know, the only person who could give me an order to buy 
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9 Or sell. He was the only person I vas aware of that was 
3 | authorized to trade for the account of Competitive. 
4 Q Where was that person physically located? 
5 | A In California. 
| 
6 | Q Did you call nim or did he call you? 
| 
7 | A I don't really remember. I think, though, that 
8 | he called me. 
| 
9 | Q In relationship to the conversation with Mr. 
| 
10 | Yamata, the conversation vith your customers and the con- 
l0 | versation with Mr. Switsky, where does the conversation 
| ` 
9 : እ . . : " 
12 | with the trader for Competitive Assocs. fit, chronologically? 
| 
13 | A The conversation with Yamata first.  Conversa- 
| 
14 tions with my customers second. A conversation with Yamata 
15 again, telling him I had available for sal? so many shares 
! 
| ; i iex 
16 Of stock. እ conversation with the trader ot Competitive, 
17 saying I had so many shares for sale. A conversation then 
18 with Switsky afterwards to see that I had customers who 
19 wanted to sell; Competitive wanted to buy and I wanted to 
20 do the trade. That would be the sequence of events. 
21 Q Let's focus on your conversation with the trader 
22 ና ብቃ 4 : : 
| at Competitive Assocs. in California. You don't recall his 
23 | 
name ? 
24 ' 
| እ lI don't, no. 
| 
25 | ۱ 
[ ጋ Do you recall what was said in that conversation 
۱۱ 
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| 
1 | krs Engelbach-direct £22 | 
| 
2 | and by who? | 
3 | A I don't remember if he said tə me, I understand | 
E | -- he would say to me, I understand you have stock for sale | 
5 | in Fire Fly. My answer to him, Yes, I do. I have so many | w^ 
6 shares of Fire Fly for sale. He said he would buy that and 
T the price was established by whatever the price was on the | 
8 open market at the time. | 
9 Q Did he tell you how he understood that you'had 
10 stock available? 
11 A No, there was no reason to. I knew that Yamata 
was the adviser to Competitive. The only reason that the | 
13 trader, Competitive, would know I had stock was because | 
M he spoke to Yamata and Yamata had told him to call ne because | 
I had stock available. | 
Q And your best recollection is the trader called | 
9 you rather than the other way around? | | 
18 A I think so, yes. | 
» ፎ As I ( derstand the chronology, prior to receiv- | 
ing the cali from the trader, you made a call to Mr. Yamata, | 
" which was your second conversation with him? 
- A That is correct. | 
" | Q In this series of conversations? ( - 
» A That is correct. | 
ad | Q Did you place that call to Mr. Yamata? 
| | 
| 78a | 
| 


ኤሙ. = = 
1 | 
| / 
| / | 
1 | krs Engelbach-direct 123 | 
IT 
| | 
2 A T ave thought yes. He would not know 9 
3 | I would have cc itacted my customers and when to get back to - 
[ x | 
4 | In all likelihood, I probably called him and told him I | 
5 | I had so many shares for sale. | 
۱ | 
e | | 
| Q Do you recall where you called him, where, | 
usd | 
| physically, he was when you called him? | 
و‎ | | | | 
ኮ | A Specifically, no, but I would imagine in his 
9 | | 
| office. | 
| 
10 | | 
i [ Q Will you tell us, as well as ycu can recall, | 
11 l| precisely what you said to Mr. Yamata and what he saia to 
| ۰ 
12 | | | 
| you in this conversation you have described. | 
13 A Basically, that I had so many shares of the | 
14 | ۱ ۱ 3 | 
stock for sale, the possession I had and so much was for | 
1 ۱ e€— 
5 sale and the price was whatever the market was at the time. | 
16 . i i A | 
Q Did you tell him what your conversation with 
17 | 
۱ your customers 72 | 
18 | : 
A No. Obviously, there would be no need to. | 
19 | | 
Obviously, when I had my first conversation, I told him I | 
20 | ) | 
| had to call them to find out whether they would sell. Beyond ! 
that, L am: not sure whether I would have indicated any | 
22 
specific conversation. 
2 | i i 
| Q Did you discuss with Mr. Yamata whether you | 
24 | ۱ | 
| should then call Competitive ^ssocs. or whether you should 
25 | 


wait for a call? Was that discussed? 
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krs Engelbacn-direct 124 
A T rim ۲ + جح‎ ሥ*ኃ | | I> martes tr >> ry mo "VO I1 - 
I do E recall. 2 may c ii EC ; 20259 ۰ 
4 ٩ 1 y ተነጨ Tte aye 5211 1mm 1 መጓ جح‎ ah 1 be ce + - 
I till have the trader call ou. nich > bably at in 


£t ሥ - - 一 اح د طا‎ c 一 mo: ¬ ^ ^ - - سس‎ is 
) Getting back for a moment to your conv ation 
1 3 a - A i 1 - E 
with the .cader at Competitive Assocs., will vou make sure 


that we now have on the record the complete conversation? 


As I understand it, he called you, saying tha” he understood 


that there was some Fire 
responded. Will you tell us your response and if he 5522 
anything after that? 


A My response is, Yes. I have so many shares for 


sale. Are you interested in Lying this at this price. And 


his answer was probabiy yes; and I said, All right, I will 
get back to ycu to confirm the trade, which at that time I 
did not have authorization to do the ‘rade. 

Q The rext event, as I understand the chronology, 
was your sonversatior with Mr. Switsky? 

A Correct. 

Q Foliowi:d your conversation with Mr. Switsky, 
did you speak again on this subject with the trader at 
Competitive Assocs. or Mr. Yamata? 

A Probably to Yamata to tell him that the trade 


was done. እ subsequent conversation with the trader, but 


I don't know because at that point, after i went to Switsky 
+ # 
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13 


14 


18 


19 


* 
. 
| 
| 
Krs Engelbach-dir * 12 

| 

I know that certain things took place. He called in one f 
| 
| 
| 
the partner, Alan Weintraub. They had a discussion about | 
ንዐ : x « i ; . : 1 | 
doing the trade. Alan Weintrau» in fact wounc up calling | 
| 
| 
Competitive to finc out whether the man who in fact gave me | 
~ J lo I 
the order was authorized to do so and that they were in | 
i 

^ : : RS = em 
fact looking for the stock at that time After Alan Weintraub 
፥ 
| 
| 
ae Te 1 4 ۹ 7 
conversation, I don't know whether Alan said to them at | 
| 
| 
zs ነ ኑ 

that time, All right, fine, "e are going to c the trade, | 


or I called back and 85 d, Fine, we are going to do the 
trade. I can't recall specifically that there was a con- 
versation after that time with the traders. 

Q Did there come a time on this J. April 2, 1971, 
when ycu prepared the order ticket, which is the first 
ticket on the first page of Plaintiff's Exhibit 9? 

A Yes, I obviously had to write up the ticket, 
saying Competitive Assocs. was in fact buying 4350 shares 
of Fire Fly Enterprises at a price of 6 and 3/4's. 

Q Do you recall when in the chronology you have 
described you physically prepared that order ticket? 

A I am sure that I took all the tickets 
sell, to Switsky, so it would be after my conversation with 
the fund that they in fact wanted to buy, what price, and 


w e 


I took the tickets to Switsky for his approval to do the 


81a 


SOUTHERN DISTRICT COURT REPORTERS, ህ.5. COURTHOUSE 


3 | is in the courtroom and I would like to try 


like E y cO consummate 
| Y 
4 | him. I think we have only a few minutes of testimony, | E 
|| | 
| 
5 | identifying some documents for him. Maybe we could con 
| 
6 | summate him by putting him on in the middle of Mr. Engelbach's 
| 
| 
۱ 
7 | testimony, if that is all right with you? | 
| 
8 | MR. WALKER: As I understand it, Your Honor, | 
3 | Mr. Zins is local and Mr. Engelbach -- 
| I 
10 | THE COURT: I understand Mr. Engelbach is from | 
! 
ll | Philadelphia. I thir’ we should get finished with Mr. ! 
| 
! 
5 ; 4 : i | 
12 | Engelbach, then we will take Mr. Zins, and if we go past j 
| 
To . e | 
13 l o'clock, we will consummate him to do it. | 
| 
14 TNT A131 1 | 
MR. DEVINE: All right. 
I 
15 | THE COURT: With that, we might as well take | 
16 our ten-minute morning break. 
| 
17 
| (Recess.) | 
18 | — , ۱ | 
THE COURT: roceed, Mr. Devine. | 
| | 
19 ። ሐ | 
BY: MR. DEVINE: 
] 
20 : à : 
Q Mr. Engelbach, to try and conclude with the 
21 ۳ i Toe 
events Of April 2, 1971, relatiny to Competitive Assocs. and | 
22 y : 
Fire Fly Enterprises, have we covered all of the conversations ( ۳۹ 
7 
23 i à . 
that you recall on that day relating to that subject? 
24 
| A I believe so. 
= | | ኝም 
| Q Your last conversation with Mr. Yamata on that 
| | 
| 82a 
| 
| 
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21 


marked? 


Q 
and ask you 
Was prepared 
with respect 

A 

Q 


ha a 
Dasic 


Yes, 


On April 2 


۳ ሚላላማላሼዜገጐኸኋሥ ኞ m + 3 ግ 
LngeibDac ር ፌዴ 
bbc 4 "WT 00m d ኝ 5 5 ame e 
تا‎ 一 - ፦፦ -- Di L "- - JS ries 
No T ndore =, ቅጫ ^ orl - ትግ ፆ on ' ጐ 

lones WO ጌ unaerst correctly tnat you don't 
一 c m ጫ ምካ M89 ^u = ፌሩ ጫ bar ms € ኑ + 
Citric recolilection of the Dstance of that 

^ " bhat JR 2 ۹ ۳ 4- 3 

v ^ y- ah ^ 

Ves XA CCC, tna . Venere sucnh a TALra 
ጋ 
ጥኑ + ic < ሞ TY - 
Anat 28 correct. 
ሥ ^ 1 5 107 3 

n Dn ~) e ^ ሥነ onan ¬ > count t 
Jn DELE 46, A3 4 ۲ AL YOU open a ne accoune at 
ompetitive Assocs.? 
T ^helia T 338 vac T opened up a Anunt 
ዴሬ 226 116۷6 i ala, yes. + Opened up an account 


new 


account form 


(Plaintiff's Exhibit 10 marked for identification 


MR. DEVINE: I offer this in evidence. 


MR. WALKER: 


I show you Plaintiff's Exhibit 10, Mr. Engelbach, 


if this is a copy of the new account form which 


at your direction on or about April 2 


s 1971, 
to Competitive Assocs. 
this is my handwriting. 


or April ist or the 


days, did you make any 
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10 


11 


16 


17 


krs Engelbach-direct 
inquiry as to what Competitive Assocs. was? 
A No. 
Q Did you have any knowledge at that time 


what Competitive Assocs. was? 


A Yes. 

Q What was the basis for that knowledge? 
was the souces of your knowledge? 

A The fact that I knew that Yamata was a 


manager, that he informed me of this when he was ma 


128 
as to 
What 


de a 


portfolio manager; that I had previously done business 


with Competitive Assocs. That about covers the who 


le area. 


Q Dic understand you to say that you had prev- 


iously “sr business with Competitive Assocs.? 


A Yes. 


Q When first did you do business with Competitive 


Assocs.? 
A When I was at Woodcock, Cummings, Taylo 


French, whatever the name of it was at that time. 


be before I came to Advest. The specific date, I just car't 


pull it out of the air for you. 

Q What was the nature of that business th 
did with Compe.itive Assocs. while you were at Wood 
A I did several trades, only one of which 


out in my mind now, and that was selling or buying, 
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stands 


5. don't 


۱۱ 


P» 


«e 


25 


krs Engelbach-direct 129 
rez ramamhar = leno “ ሦነ ፎን ነ "ነ + 
reall y remember, ler ne 3 ۳ S 

Q You mean A T &' 2 

7 LT & T arrants, nich traded on the New York 
Stock Exchange. 

Q Nas that transaction done at the direction of 


Mr. Yamata? 

A Yamata could not direct me t o any trades for 
the fund. Did he initiate it? 

Q Yes. 

A, He would have had to. Although that may not be 


true because at the time that Yamata became a protfolio 


saying that these people are people which he had worked with 
in the past, had been useful in providing him with research 
information, or other type of information. In my particular 
case, it was the easy access of having him call m^ to get 
quotes, because at this time it was almost impossible to 
get over-the-counter quotes. And a lot of the securities 
Mr. Yamata was dealing with were over-the-counter stocks; 
and the market was so volatile, he would want to know on an 
hourly basis what was happening. Since I was close to the 
over-the-counter trading desk, I was able to facilitate his 
ability to guess quotes for a number of these stocks, or 
providizg him with other sort of research information that 
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He sent a letter to Competitive saying that I -- 
there must have been 20 other names on this letter -- hac 
rad ጉ A c $- - 1 , - E 
been useful to him, and if these people wanted to get in 


that business should be directed to us where they can and 


for whatever reasons that they deem j: DT Although I 


think in actual fact, most of the busiress, and I would say 


all the business that I did f 


ር) 
h 
OQ 
ር) 
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ue) 
(b 
ሰ 
፦ 
(t 
۱ 
በ 
ኗ 
ሠ 
ها‎ 
፦ 
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፦ 
የት 
۳ 
ወ 
የት 
(D 
pg 


by Yamata, but I don't know that to be absolutely 100 percent 
correct. 


Q With 2 exception of the transaction in AT&T 
warrants, do you recall any other transactions with Competi- 
tive Assocs. prior to joining Advest? 

A No. 

Q The first transaction at Advest was the Fire Fly 
Enterprises transaction that you have been testifying about; 
is that correct? 

A Correct. 

Q In again the same time period is the beginning 


of April 1971, without reference to when you learned it or 


፦ 
ها‎ 


how you learned it, were you aware of the investment goa 
of Competitive Assocs.: 


A I would say yes, I was aware of 
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ኤ/ were TOL A 3 à ۳ , nvestment 
r you awal - inve nt | 
[| 
hs + - ግመ 4ሓ ~~ -— -— ۴ ؟ سر‎ 4 ገ , ^ 一 A ፦. 

‘ that pertain t c portfolio, na , competitive Assocs.? | 
I 
| 

8 ^ nT | 

ኔ ANO, | 

z Q Did you any incuiry to learn or not 4 

1 4 
10 there were 


to 
O 
=| 


't, I am asking you whether 


14 


^ ^T 3 ' 4 1 ۳ tJ ^ ጉነ - 4 ۶ 
A No, I don't think I would have specifically 


| 
15 have asked that question. | 


- 
o: 
O 
uo 
rt 


ill with 


Y 


(0 
Fh 
(0 
n 
q 
ስ 
(0 
የተ 
O 
+ 
J 
D 
JD 
ሠ 
“1 


of Assocs.? | 
| 
6 
19 ^ N^ 
a“ 4* آس‎ | 
| 
ሰ 
20 ሰ — ۲ 
| m ና ቻሥላ - t 4 4 所 c ^ 
e Did you ke any inquiry of P 
9 
21 oleo 2c HA +l, ror ] j ሥ ጥጓ 37 = .. EY ጫ + +} - b 2 
eise as tO tne prot LLO C POS1TiION at that cime: ^ 
| 
22 | 
22 
A N nor should T have ^Óoncause hat nc r 
A No, nor hould I have, ecause hat was a very | 
' 
9 i 
2 | 
jealously guarded secret until the quarterly s come out. 
9 
2À " í s 5 ነ | 
Were you refused that informa n by yone? | 
"nc | 
2 
. WALKER: Object. I think we are going far 
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- zi r 
Iluestion m 2] I ist t l 
anythin t i [ n 
R E 2 Y r I 11d 一 一 
。 DEVINE Y onov. J ጋጊ ፲ 
፲ n't understand ny this man ጋ 3 S an 
several transactions for Competitive 552ፎ5. ccording 
his testimor ether 2 2s an obliga on to kno 18 
their nant goals ^re r tne c osition cf nat 
ad acquir One, I don't ee that he has any obligat 
to kr it and I don't ses nat it has to d rith this 
Case. 
MR. DEVINE: I believe th relevance and t 
obligation exists, but I will move along to another sub 


and we can 


ሂጋ 


deal with that in context of legal argument. 


Yes. 
When did you hear cf it? 


When it was formed. 
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የ ¬ ¬ 4 - 一 一 = 1 四 六 门生 一 ft - 
Were there any Other general 2۳1-15 in 36 


did you indeed invest? 


^ 
ኋ 


What other members of your family? 


My father and I and two very close associates, 


1 


who for all intents and purposes have always been treated 


as family members but are not in fact related, wut have al- 


ways been involved in things that have been initiated by 


my father, 
initiatec. 
Q 
A 
ፎ 


A 


or they would invite my father into things they 


What were their names? 
Martin Bergman and Bernard Peltz. 
Did each of you become limited partners? 


No. No. We formed a partnership and went in 


and purchased one unit under the name of Martin Bergman. 


What was the total investment made by your 
as = 13! ited partner? 

One hundred thousand dollars. 
When was that investment made? 


At tne time Takara was formed. 
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Engelbach-direct 135 
2 In Jur E 19597 
E Yes, 
Q How much of the $100,000 did you contribute? 
A Twenty-nine. 
Q Were any of your brokerage customers also 
| in in Takara Parners? 
A Give me a time reference. 
Q At any time, ever 
A Yes. 
Q Which of your customers were investors in Takara 
Parnters? 
| A William Davis, the Shavs. There were others I 
| don't remember.  Hyman Escaba. I really don't recall. 
۱ 
[ Q Jacob Blumenthal? 
| 
[ A No. I did ask ' im would he be interested in 
! 
| 1 do 4 ዩ m ዎጫ ^n 4- + ድ Maka t- 1 一 : 
| investing in Takara andat the time of Takara's formation, he 
| 
decided 1:5 was not going to invest in Takara. 
Q Do you recall when Mr. Davis became a limited 


¬ 3 ወ m ፎ 4 + c - Nas 4 7 = 
with Takara after its formation. Shaw, Davis and any of 
th others, I think all cams in at the sams time, at its 
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1 krs En selbach-direct 135 
> (^ Dia ^ g + ac => ሥ ገ ዝከ 28 የባባ « ገገ E n e 
2 ፡ Dic any Jr tnese people, ame ly, HE KLAN DEVIS, 
+ Chawe rr ጫ Tenaya At መገገዝ፦ር +} ሩ A c 
3 the Shaws and Hyman Escava discuss with you their investment 
r ۳ - የን - + UN 
4 in Takara Partners? 
5 AT 一 i-um d + £24 十 a - ሑ ۹ 
3 n O, Outside tne racct Sy ac , Ro; 
n ቀሥ ጫ عم‎ hom A cm mc ኑ ۲ ۹ ገ ነ ገ FA 
6 ከ 3 Did j£ them discuss it with you prior to 
| ፲ 
፦ [ 
| te + ነ 7 - K 
‹ | making the investment: 
8 | ilo. 
| 
| 
| 
9 e "ጎ 4 ££ 3 4 “መኣ ሣ c -፦. ' 
| ጋ Did you offer limited partnership interest in 
H 
! 
10 Mma? y + 一 #ሥ LAs Ta ጉ ኔጌእ ገ መ ራ- TU 
Takara Partners to anyone ot chan Jacob Blumenthal? 
f 
11 | O was roaofiican” 
| bá Ana wa rerusec 


| 
| 
12 | ዕ 


13 | 


ል ies. 
| 
14 | Q To who else, other than Jacob Blumenthal? 
15 A Other members of my family. Other people who I 


thought might have wanted this particular investment 


vehicle. Some of them I was 


introduced to by accounting 


firms in Philadelphia. In fact, that is how I 


Blumenthal, through Touche, Ross; but there are 


I had brought to Takara -- brought the Takara vehicle 


who said they didn't want to. 


Q Did William Davis, the Shaws and Hyman Escava 

23 

| become your customers after June of 1969, or before? 

| 

! 
=4 A : ና + 

| A Escava I would think, afterwards. Shaw and 
25 | 
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12 | Q Do you recall the year? 


13 | A Maybe 1970, the end of '70. 
| 
M | Q Is it possible it was formed in mid-1971? 
|! 
5 | 
| A June of 1971? No. 
| 
[| 


18 | Q It was formed before that? 
። | A Yes. 
| 
18 | Q How was it that you first heard of Séijo Assocs.? 
| 
H . 4 
19 | A Yamata told me he was starting up another hedge 
4 | ; "E 4 
^" | fund because he had a tremendous amount of interest because 
[ 
| 
[ 


21 | À ۱ ۹ a 
he was doing so well in Takara, and at this point, did I know 
22 5 ٩ ; r 
of anyone who would be interested in investing; and J said, 
= | 
L^ 23 | 
| I don't know, I would check around. At that point in time, 
24 | 
| Blumenthal, who I had kept informed of how well Takara was 
25 
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CF E ach-direct 
idea. rama ta 2 runni ei * (% E benefit 
on the side and inducing investors into that ertity. 1 
was taking their money in that entit I n t other side, 
without disclosure to Competitive Assocs., as using 
Competitive Assocs. in order to induce those investments. 

MR. WALKER I think it comes with bad grace 
to make these sort of claims without representing to you 
there is any basis for them at all in the e lence in this 
case 

MR. DEVINE I haven't been able to get it in. 
I am doing this now, and this is a relevance objection. 
When I explain the relevance, he says there is no evidence 


that these claims that are being made, which certainly; 
doesn't find any proof of substantiation to my knowledge 
in all the discove-y which has taken place at this time. 
I take exception to the charecterization that I am fully 
aware of it. In other words, that I am perhaps trying to 


block out something in our search for truth. 1 certainly 


am not, and I certainly don't agree with the characterization 


of what happe 
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1 | krs Engelbach-direct 148 
2 the one time whege c went the other way. | 
3 | Touche Ross had introduced me to Blumenthal 
n | originally with the thought that Blumenthal might be an | 
5 | individual who would be interested in buying a limited | 
[ 2 2 
| | 
| : : e ር ; 
6 | Partnership in Takara. He did not. He had conversations with 
[ 
ን | € | 
‹ | Blumenthal subsequent to that, telling m what Yamata was | 
8 | doing, how well he was doing, reading him the letters | 
| | 
ji | 
9 ۱ that came down that he was sending out, saying how well | 
| 
10 | Takara was doing. And finally when Seijo was formed, he put | 
[ | 
| | 
11 | -- Blumenthal put money into Seijo on the basis of the fact 
| 
| 
L | that Takara was doing so well and he had known about the 
| | 
M | stocks that Yamata had been recommending, because I had | 
M | passed them along to him. I had some accounts that had 
5 | absolutely no relationship to Yamata. but who knew I knew 
16 | Yamata and they would ride his coattails, so to speak. | 
1 If it was good enough for Yamata, it was fine for me. Why | 
18 don't we buy a little bit of it. 
Blumenthal was more or less along those lines. |. 
ብ Yamata did not have quite the advisory role on Blumenthal's | 
21 i : | 
account as he had with the Shaws and Bill Davis. He 
| 
2 | | 
| wanted to know what he was doing meantimes, like a lot of 
2 | | | 
| my other accounts, and he would go along and do it. | 
24 | | 
۱ Q Did ei-ner of the Shaws ever tell you that their | 
25 | | 


son was a securities broker? 
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“rs Engelbach-direc 49 
^ 3 ግ ግ 了 了 c | 
Yes, they did e must have been trading for | 
| 
| 
3 a year or so and I was real'y surprised when Jack Shaw said 
| 
| 
መጐነ ص‎ at are I 5 ^ + i3 , H 
4 that to me. I kne they were doing it but it didn't | 
ም ۹ T ጫፎ ተኀ hi c 3 — ! 
5 dawn on me i was getting business which would have normally j 
| 
6 gone to their son. But I did not know that at the time | 
7 the account was opened. | 
- LI 
; | 
8 Q How was it you learned that? 
9 A Jack mentioned it to me. 
10 Q Did he explain to you why he maintained an 
-. E m ም'ነ + ጊ € - 1 1 c 7 1 
11 account with you despite the fact his son was a broker? 


A I never questioned him about that. 


13 | 2 Did he tell you why? 


me 
> 
hy 


ኒ It was made clear in the beginning. 
| T+ i 1 4 ' 1 > 
| Q It was ruc: clear why he didn't use his son? 
| 
| A No. Why Shaw was using me, not why he wasn't 
| 
| using his son. 
| 
18 | Q Wnat was the reason? 
A Because he wanted to know what Yamata said; not 
that Yamata wouldn't have told Shaw's son, but Yamata and 
I were always in constant communication. When he first set 


up his hedge fund, he asked me to put in a direct line 


L———««——-—""- -"""C"""""—""""«-«-"-"-—-—*-——————————À——AA AS > 


| between his office and my office in Philadelphia. We must 


24 | 1 j 1 1 
| have spoken three or four or five times a day on any number 
| I Y 


of tnings. The point was, he found it easier to 
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krs Engelbach-direct 150 
rather than being in a position where he may have to get 
up and talk to 10, 15, 20 different accounts. He didn't 
want to do that. ie wanted to be able to use me as a 


conduit, really. That is why Shaw and these others had 
accounts with me, because I was a good conduit. I could 
inform them what Yamata was doing, otherwise he could have 
" 
done it himself and kept them informed. They would have 
to ave the other traditional brokerage arrangements, but | 
there would be no reason except as a time-saving factor for 
Yamata. He didn't want to be involved in advising a number 
of people on a direct person to person basis. He did not 
want the run of business of that type, so he would give me 
the information and I then would be the conduit ana pass it 
on to the others. | 
Q When did you first hear 0۶ Fire Fly Enterprises? 
A When Fire Fly was in the initial stages of 
going public. : | 


ፎ Do you recall when that was? 


A Early 1970. 
MR. DEVINE: May we have marked as Plaintiff's | 
Exhibit 11 for identification, a copy of the Fire Fly 
Enterprises prospectus. I note it has a tab on the front 
from a deposition, which I think we can ignore. 
(Plaintiff's Exhibit 11 marked for identificacion.)) 
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it ll received in evidence.) | 


ል የመራ 


5 Q I show you Plaintiff's Exnibit 11 and ask you | 
- መ | 
6 if that refreshes your recollection as to whan you first 
Y 2 | 
i 
1 heard of Fire Fly Enterprises. | 
የ" [ 
^ r ጫ H Kha x ^ - £m t trc < 
5 1 I can't be any more specific than I was. This | 
t 
9 is dated January 4, I knew about it before that time. | 
| 
1 Q I think your earlier testi that you | 
! 
11 knev about it in early 1970. | 
| 
| 
| | 
፣ | 1 c 1 
12 A It was the end of '71 when it wert public. F | 
| | 
| | 
| 3 ' 1 ۳ 2:23 T ጅም. .ማ my - 22 man | 
13 don't know why I said '70. The end of ۰ | 
| t 
14 Q Before the offering described in Plaintiff's 
| 
2 | 
| Shi c : E ۳ و‎ " 
15 | Exhibit ll became effective, £id you have any discussions 
| 
| 


16 | with respect to that offering with Mr. Constantinou? 
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R. DEVINE: ay be pe 
questions on this point? 

THE COURT: I am not cle 
Of any of this and it is going furth 
I am trying to understand it, and it 


THE COURT: Do you have 
of Mr. Yamata having some falling 


stock? 


Monarch Industries. 
A Shaw told me 
after 


years the transaction, 


Industries stock on Yamata's 


went way down -- 
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recommendation. 


I am sorry. Shaw sold it with a 


any personal knowledge 


with respect to 
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cime 7 


I think even 
had purchased Monarch 
This stock 


substantial 


loss, and Yamata had promised that he would do what he could 
to see that this loss would be made up. He would take extra 
special care of him where he could, to see that he could 

get back the money that was lcst in as riskless a manner as 
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2 ASSOCIATES, INC. and 
CAPITAL CORP. 
3 
Plaintiffs 
5) 
v. Clv. 72 1847 
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| ADVEST COMPANY, PROVID 
6 SECURITIES, INC., PERI 


CONSTANINOU 


New York, April 18, 1975 
10:00 a.m. 
9 
1 in ü 
10 (Trial resumed.) 
11 MR. WALKER: Your Honor, our witness hasn't 
9 ۰ - ና , H # 
T arrived. Perhaps we could use the time on two preliminary 
13 matters. 
14 || Fir At ith M M hall - 
| irst, I spoke with Mr. Marshall yesterday 
5 | about placing on the record the amount and identity of the 


settlements that have been arrived at in this case. 3 


5 


| 
| 
| 
| 
| 
| 
| think Plaintiff's Exhibit 1 >> excuse me. Plaintiff 
| 
18 | 


Exhibit 2 has an indication that the settlement on behalf 


19 of the former defendant, Chartered New England, was in the 


2 MR. MARSHALL: The total amount is $15,000. 


| i ^ i 

| sum of $5000. ፲ wonder if Mr. Marshall could confirm? 

| 

| 

| 

| MR. WALKER: Perhaps Mr. Marshall or Mr. Devine 
could state for the record that amounts of the settlement 


f the particular defendants. 


MR. DEVINE: Your Horor, we would be prepared 
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at the conclusion of the case to file a sti 
statement or whatever. This is not a secret 
prepared to give that information. The tot 
I don't see the relevance of the exacat bre 


زیخ و 
d ۶ ሂጋ‏ 
OF‏ صم 4 عد ح [ mm11‏ 
pulation or‏ 
x‏ 
We would be‏ .* 


THE COURT: 1 believe, since it is no secret 
and it is during the course of the trial, I would think 
that Mr. Walker, for whatever it is worth in terms of his 
own client, would be entitled to that information. E don't 
see any reason why we should have to wait until later. If 


MR. DEVINE. The total amount r 


$15,000. 5,000 from Chartered New 


of 10,000 came from Sherwood Securities 3 
Enterprises defendants. As to the actual b 
we would have to go back and check 
be prepared to do that. 


THE COURT: I think Mr. Walker 


total and he is obviously entitled to find 


what in terms of the settlement. 

MR. WALKER On that representa 
ently a schedule vill be filed sometime dur 
of this case. 

If Your Honor please, I have pr 


124a 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


the Fire Fly 
reakdown of that, 
rds, and we would 
wanted to know the 


out who paid 


te q 5 17 $ 
e-markead exhibits 


my examination 


- 
> 


krs 186 


Engelbach. 


MR. WALKER: Your Honor, as far as pointing out 
any particular exhibits which I would draw to Your Honor's 


THE COURT: Yes, if it will help me cut through 


MR. WALKER: Exhibit A, the minutes of the 
Competitive Associates meeting of June 1971. I particularly 
would direct your attention to the discussions regarding 
the elements possessed by new portfolio managers and the 
information concerning Takara and Yamata given to the board 
of directors June 1970. 

Exhibit B, the July 7 letter to Yamata. There 
are many relevant portions of it but at the present time, 
page 5 wherein it says, "We would be interested in learning 
in detail about the types of records you keep. We are most 
interested in records concerning order payment and would like 
to know the provisions you have made to keep records as to 
the time an order was placed with CCC, the person who placed, 


any limitations on the order. A description of other 
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ment Company Act of 1940 requires the retentio 


be on the.portfolio manager to keep such records 
we would expect to have immediate access to such 
at all times." 

"THE COURT: It will take too long to 
you are proposing, Mr. Walker, I have to read t 
anyway. Why don't you begin your examination an 
is anything you want to bring out, I think you b 


it out during the testimony, 


Mr. Engelbach. 


CROSS-EXAMINATION 


BY MR. WALKER: 


Q Mr. Engelbach, what is 


A Iam a stock broker with 


Auchincloss. 


if it has a relatio 


your present 


Thomson, 


McKinnon & Auchincloss a 


Q Where is your office? 

A Jenkin Town, Pennsylvania. 
Q Is Thomson, 

A No, it is headquartered 
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4 yes the leading exchanges. | 
| 
5 . Are you, sir, registered or licensed with any | 
| 
| 
6 jovernmentaJ or industry groups? | 
| 
1 ^ I would ha to have a license from the — € 
| 
9 from the Pennsylvania Exchange. | 
| 
9 Q Tell us mat you have at the present time with | 
19 regard to reyistration licenses. | 
11 A The American Stock Exchange, the Securities | 
12 Exchange of Pennsyvania. I think,although I am not sure, | 
13 I still may be registered with the New Jersey, New York and | 
14 Florida exchanges and the Ohio exchange, but I may be 
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of because 
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t coverage. 


I don't even 
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| do business at the present time. 
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for my customer 


sell 


| think this stock should be bought, or I think we ought to | 
ብክ 
ea ۲ + m * + " 
sell this out of your portfolio. This is where I am dealing 
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ut trying t icquire ns cust r 
securities business? 

A I have been in the securities business since I 
got out of the business school, Columbia Business School 
1965, I believe 

Q Can you run through briefly your work experience 
in this business. 

A For about a year I was with Kuhn, Loeb in New 
York. 

Q Can you identify Kuhn, Loeb for us. 

A Kuhn, Loeb is an investment banking firm. 
Members of the exchange traditionally consider them an 
investment banking firm as opposed to a brokerage firm I 
was in the securities analysis operation. Basically, you 
call it researh. I was there for approximately a year and 
decided I wanted to move into sales. I moved down to 
Philadelphia, which was my home town, thinking I would have 
have an advantage in sales in the area t - I would best know, 
and I have basically been a salesman in the Philadelphia 
area since 1966 to the presentwith several firms. All 
during that time, acting basically as a salesman. 

3 Could you perhaps in chronological rder run 
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A Yes. 

Q Go ahead. 

A Then he started up his nedge fund. 
and my family and I went into his hedce fund. 
get other people to go in. Actually, no one at 
particular time who I did recommend going in di 


Takara Partners? 
A Yes. 


Q What was the 


A This would be mid-'69. 


time frame there? 
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Q Was this before or after your marriage? 


A This was way after. 1 


Q And I think Mr. Devine 


at your wedding? 
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ል Yes, 


As I said, we had always 


fact, I would talk to him maybe 


After moved into his hedge fund, 


direct line in so 1 


mation he really wanted that he coulc 
Q What do you mean by that, 
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A If a stock is listed, the 
one had to do for a listed stock was 
would get an immediate readout what * 


stock was. You could not at that 
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It was a SEY CerriDly electric tiu in the market. J 
believe we were working four days a ex because the paper 
load was so great, and the brokers came in only four days 
and the extra day in the week vas try to clear up paper- 
work. I believe the exchange vas closing around 2 o'clock, 
so the day was shortened considerable. But while the trading 
was done, it was at a tremendous pace. 

Q You mentioned when you started Stroud that M: 


Yamata referred people to you to open up accounts with your 


firm at the time. Did that continue? 


፦ 
H| 
3 
፦ 
ጨፊ 
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April, May 1971. 


Q So it was certainly nothing unusual over a fiver, 


J 


six-year period for you to be referred persons 
A No. You must remember that Yamata, while at 
Kuhn, Loeb, could have in faci opened up accounts and handled 
these accounts himself. The policy of Kuhn, Loeb was to dis- 
courage small accounts. I think at Kuhn, Loeb at that time 
the only accounts you could open with investment advisory 
accounts were you would 
or money probably valued in excess of a million dollars for 


them to run. They weren 
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information. There is nothing wrong with that. That is 


the'way it.functioned and it was necessary for the corner 


type operation. 
I was getting business from him, he was send 
accounts to me. ፲ was servicing those accounts and servicing 


| the fund by providing whatever was asked of me, really. 


上 一 


Q Would you tell us about your association with | 
Mr. Yamata with regard to the Takara fund? 
THE COURT: I think he has told us that 
A Did you want Seijo or Takara? 


Q I will try to go through that. | 


It consisted of Mr. Yamata as the general | 
partner and then a number of limited partners? 
A Yes. 
Q And you and your dad and two family friends 


got together for one of the limited partnership units? 


A That is correct. 
Q Can you:tell us the reason why you went into 
this limited partnership arrangement with Takara Partners? 
A I thought that it was great. I knew what | 
Yamata was doing. I knew what his track record was and when | 
he told me he was forming the hedge fund and the way it | 
was going to run, I thought this was fantastic, that I would | 
| 
| 


be able to benefit and my fanily would be able to benefit 
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don't recall that there was. ፲ am not saying 
Q But your friendship and your business relation- 
ship, as you described, continued through the time you were 


: the time vou were at Advest, and I 
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basically an appreciation. 


There was then called a meeting in the middle 
May by Takara, by Yamata, for the limited partners of Takar 
We met in New York City, at which time Yamata said that 


Takara was basically out of funds, tlliquid. He 


the belief that most of the money that he had, although it 


was tied up in letter stock, and so on, would have a value 


and over the years we would be able to collect back, or the 
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Q Taking the first page here, perhaps you could 
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review for myself and Judge Carter how one would read the 
M pink sheets there, just by way of explanation. 
A Since it is alphabetized, you would flip through 


16 until you found the correct stock, which would be listed on 


H the left side. ፲ can't read che very top one on this page 
but the first one you could read reads, Financial Internation 
al Corp. Obviously, if you were looking for Fire Fly, 

you would look below that in the alphabet until you came to 
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You see Fire Fly Enterprises, Inc. Next to 


that you have a list of nine brokerage firms that are making 


a market in the stock. 
Q Can you, just to clarify the record, read off 
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read off the first three r ou? 
A Burtner Bros., Axelroc ayton -- 
IR. DEVINE: I believe that is Hayton. 
THE WITNESS You are right. 
A -- Next to that there are telephone numbers. 
Q What are the telephone numbers in there for? 
A SO you could call them. If I was running a small 
brokerage firm and I wanted to buy Fire Fly and I went over 
here and 585 Hayton Corp. made a market in it, I might want 


to call them, but I wouldn't have to bother going to another 


separate book to find out their telephone number. It is 


Their telephone number would put me in direct 


contact probably with the trader. 


1 


After that, there is a price. This is a price 


(D 


they had reported somewhere between 11 o'clock and l o'clock 
of the preceding day. And to give you an idea, the prices 


on the bid side, the side that an investo 
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sell his stock would get if he did sell it, was anywhere 
from a low of five to a high of five and a quarter. If 
you wanted to buy, the price was a lov of five and a half 
to a high of five and three-quarters. 


عا = 


Q I take it that doesn't mean that the stock on 


the day that you look at it can be purchased at the same pric 
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or 2 t e same rice List i lat pr 
sheets -- 

MR. DEVINE: I wonder if Mr. Engelbach is now 
testifying as an expert? 

MR. WALKER: I think it helps to explain what 
the significance of pink sneets are. 

MR. DEVINE: That would recuire expert testimony 
and if that is what we are up to, I don't thinx the form 
of the form of the question is proper. 

MR. WALKER: ፲ think a man who has been in the 


brokerage business -- 

MR. DEVINE: I did not say I challenged the 
qualifications. I challenged the form of the question 

< 

we are dealing in expert testimony. 

THE COURT: The only information on that that 
I need to know, aren't those prices the prices being quoted 
by the various brokerage houses on the pink sheets? 

MR. DEVINE: We would stipulate to that, Your 


Honor. 


THE COURT: Mr. Engelbach seems to indicate that 
is not true. 
THE WITNESS: It is indicative that the fact 
these are printed; they could,. at best, be a day or two late 
THE COURT: But the brokerage houses that deal 
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stock, call one of these firms 


it; buy the stock from them, 
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make a notation on that slip 
the other broker, 


of the ticket. I would get ba 


would go into the over-the-coun 


go to the 


department to 
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ter section. 
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Possibly they may 
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then the accounting 
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1 at which point you have discretion as to whether or not 
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plus.a commission, the agency; or do it on a principal 
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buy the stock at one price and turn around and sell 


| to the customer at a high or lower price, depending if 


5( 
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are buying or s 


what you bought it for and what you sold it for as your 


"commission. 
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Q 1 ing y Plaintiff's Exhibit 4. tr. Davis 
f 
is one of nes,who was your client 
* 
( A+ act E ma ድፎ tc = ሥ፡ ፒሥ - 1 + ۳۰ ን 
Q it least some of his stock, according to Exhibit 
1 & n ce h ማጋ 十 1 ; ap A 73 1071 
4, 500 ares P qium t£ sell until dune 21. 197.1. 
ቻፖ 十 =ጫ + * m 
A 105, chat 5 Correct. 
Q How many shares did he sell? 
A | ግ. ^ ar 
ነ Five hundred. 
P Whaat va ሑ ^a 
Q What was the price he got at that time? 
۹ — a 
A Four and ihree-eights. 
A - "A ብ T a Ae d» و‎ 
Q And that was sold through Advest: 


A That is correct. 
THE COURT: This was well after? 
MR. WALKER: Yes 
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Q On April 


Hi 
7 


Competitive 


office called from the Advest office? 


Q What was nis position 
A He was the general partner of Adves 


ally, on the organizational chart,I don't know 
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their trader had authorization to purchase the stock and 
that they re in fact. accuirin the stocx nd that it 
was known to the management cf Competitive that this was in 
Fact what they were doing. 

Q Did anybody at Competitive tell you that as of 
the day Mr. Yamata was hired as portfolio manger, October 9, 
1970, that there was a discussion by the board of directors 
of the plaintiff, Competitive Assocs., about rumors of an 
investigation of Mr. Yamata involving some investments Mr. 


Yamata made in Herrick Extension 


A No. 


MR. DEVINE: Objection as to 


THE COURT: That objection 


Q Did anybody at competitive 
Mr. 


Yamata was called on January 13, 


board of directors 
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Q I hadn't finished with 


regard to rumors related to his activities 


unrelated to his activities 


might bear adversely on the fund, and that the Lr 


directors were advised 
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company of aich Mr. Yamata vas an officer and Mr. Yamata 
personally, concerning the artificial manipulation of 15 
stocks, three of which, Competitive Assocs.? 

IR. DEVINE: Objection as to relevance. 

THE CCURT This is during or prior to the 
period when the stock was bought and sold? 

MR. WALKER This is January, within a week 
after Fire Fly -- 

THE COURT:  Objection overruled. 

Q Were you told that in January 1971, January 13, 


1971, that it was brought to tne attention at the meeting 
of the board of diectors of Competitive Assocs. that there 
were allegations by the Securities and Exchange Commission 
against Mr. Yamata, including receiving consideration for 
recommendations of certain stocks, undisclosed profits for 
the purchase of said stocks, and fictitious orders? 

A Absolutely not. 


MR. DEVINE: Objection, irrelevance again. Also 


to the technique of exerpting a document and asking th2 


witness. 


THE COURT: The point is, Mr. Engelbach has so fa 


t-stified he had no reason to know anything adverse about 
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| I bring to Your Honor's at 
| a judicial admission contained in the ammended complaint 


16 in this action, to wit; Alleging that Mr. Yamata was an 


17 employee of the plaintiff. 
18 THE WITNESS: Am I permitted a question? 
MR. WALKER: NO, you are not, unless His Honor 


says you may. 


Was it ever brought to your attention by 


^ri 


| Competitive Assocs. that it was discussed at their Januar 


| meeting with Mr. Zamata a lawsuit pending in this court 
| E 


24 | 


| the Southern District of New York, entitled, Armstrong 
| 
5 | 
Investors v. John Peter Galanis, Akiyoshi Yamata and Evere 
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MR. DEVINE: Sam ር Stion, Your Honor. 

Was it ever brought to your attenti that i 
ድ 1971; Mr. . Secr ry of the plaintiff, 
intment visite the offic of Takara As t 
ር) vie and inspect its records, and di not do 
us Mr. Yamata was not present at the time of that 
ment? 

No 

No. 

MR. DEVINE: Objection to the form tne que 
It lacks foundation, also. 

MR. WALKER: I refer to Defendant's -ixh bits 

ror my foundation. 

MR. DEVINE: You refer to them inaccurately, 
ment. 

MR.. WALKER: The record will indicate. 

THE COURT: Off the record. 

(Discussion heid off the record.) 
WALKER: 

At-any time, were you. dvised by Competitive 
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15 | Q And I believe the amount of the shares was 


17 | would have been the gross total commission on this 
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stock originally for my customers, I got it on going com- 
missio 
Thr Ot Te A አነሂ» = ፦ ረ DIA ን 
| THE COURT: At Advést, when they sold the stock 


| to you, didn't you make commission on that end of the tra 


HE WITNESS: No. Could you explain what you 
| mean, when they sold the stock to me? fy customers selling 


and getting stock to sell to Competitive, at that point, 
| 
| was while you were at Advest? 
) 
| 
em WTTNTCC. ዋመ ጭ p - E 1 
[ THE WITNESS: No. In doing this transaction, 
| 
| customers sold their stock at $6 1/2 a share Let's 
assume that one customer had only 100 shares, to make it 
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to cut through this. I think those are the facts pertaining 
to the sale and if they want to try to get this from Mr. 
Engelbach, it will be over my objection. 
BY MR. WALKER: 

Q Mr. Engelbach, with regard to any qualifications, 


have you been buying and selling securities in the over-the- 


counter market for your customers over 
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since I 
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MR. DEVINE: 
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^ If a customer would lixe to get rid of 23,000 
shares of a 100,000 issue, is there any way that these 
shares can be marketed where it won't a such a catas- 
trophic effect? 
iR. DEVINE: I take it I have a standing ob- 


jection to these crstions of a so-called 
expert witness? Your Honor, I don't mean to be difficult. 

My understanding is, if you are going to examine an expert, 
you must lay out in your Guestions those fact foundations on 
which you want the expert to opine, and every one of those 
fact foundations must be in the record. You must then ask a 
hypothetical question, based on the fact foundation. 

THE COURT: It seems to me the .irst question is 
common sense. lf you sell 23 percent of 100,200-share issue, 
I assume it wo.ld depress the market. 

MR. WALKER: I am inquiring whether the customer 
would have any other alternative. 

THE COURT: Isn't that obvious, too? 

MR. WALKER: If it is obvious, I will move on. 


THE COURT: Th 


fu 


t man sold to Competitive, as 


far as I understand, 4000 shares of stock. I gather they 
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2 | got it from vac. 5 kinds of dealers over a period of time. | 
3 T Let's move on. | 
j L^ MR. WALKER: If i can have your indulgence to read 
9 | tne questions and answers -- three questions and three | 
6 | answers on pages 48, 49 of the trader of Competitive | 
7 Assocs., who has not been produced in this courthouse. | 
8 | THE COJRT: What exhibit is that? | 
3 | MR. WALKER: Exhibit R. In case you Leve any | 
10 questions -- ۱ ۱ 
1 THE COURT: I am not going to listen to that. | 
12 You have it set out if you want it in the transcript to have | 
13 the reporter leave a space for it. But let's move on, | 
14 there is no jury here. | 
18 MR. WALKER: That is my cross-examination. | 
16 REDIRECT EXAMINAT™ ON | 
17 | BY Mi. DEVINE: ' | 
| 
18 Q Mr. Engebach, did you ever check to see whether, | 
19 indeed) Fire Fly Enterprises was a gold stock or did you | 
20 just take Mr. Yamata's word for it? | 
55 A Did I go out.ànd..look at the’ ground? | 
1 = | Q Did you go out and look at the prospectus? | 
- A Yes. | 
* Q Does the prospectus say this is a gold stock? | 
a | A ፲ 1028 'ቲ remember. 
| 
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11 
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stock? 


A 


do with 


Q 


Q 


A 


with interest in gold. 


Q 


A 


Phil Kaye. 


ር 


if the word "goid" was in the : 


A 


Q 


your customers to 


gave 


A 


corrected 
I don't recall doi 


It is not a gold stock, 


I don't know. 


(D 
*ኒን 


I am askirg you was 


I was under the -Cessica it was a mining stock 


Vhat was the scurce of impression? 


Specifically, comments de to me by Yamata and 


Did you ever check in the prospectus to see 


san't say that 
Come April of 1971, when you felt it appropriate 
the reasons 

because 


it was a gold stoc 


I did not tell my customers they ought to sel 


Why don't you correct us, 
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13 


14 


16 


In April of 1971, vas it your belief that your 
customers should sell the stock at that tima? 

A Yos. 

Q Wasn't one of the basis for that belief the fact 
that you have this general dislike for gold stock? Wasn't 
that your testimony? 

A In part. 

Q And between January -- 

A You asked r? a question. Would you like me to 
finish it? 

Q Yes, please. 

A At the time, the customers ha’ iəd the stock for 


almost three months, very little appreciat.on in it. Some- 
one came in who was willing to buy a block of stock. My 
recommendation to the customers had only a statement that 
there is a buyer around, are you interested in selling it. 
The stock has not performed the way we expected it. Do you 
want to sellit? 5082 said yes, others said no. 

Q You are now changing your testimony. It was 
not the fact you have a general dislike for gold stocks 
that supported, even in part, your belief at that time that 
the stock should be sold? 

A I never said the stock should be sold. 


MR. WALKER: I object to .he form of that 
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E COURT Thi is ll ax ont 
v naelhac - ሥ ۹۶ መተ ሦሥ A چا سد‎ ^--ior 
ን SF ። 3 
ግ ግ ۳ ۱ /ሮ! and Y a 1] 4 - ( پم‎ ግ 2 ۶ to ‘op! mao 
L tbi you d Mr. Walker ave t jive 
" = Su ad تا‎ EEAO 
listening to the testimony 
a ሥላ 4 t? -* ገ ጠለ سب‎ 4- a e 
Q Would you sav 100 percent was 3 
۹ "UM — e Tw d vide ۴ 
A No, I would say it is a lot of 
0 4ቱ ና e 3 lh + i "m 
2 SO i r. Davis bought the stoc 


was a little appreciation and not good perf 


ና 


A I did not buy the stock for Mr. 
Q You had no knowledge as to now 


that stock? 


A I am sure that I did, but thac 
reason. My general reason for most of the 


had the stock vas that they bought it aroun 


5-dollar level. 


Q If they only made 50 percent in 


orm 


D 


3 
= 


T7 


ሠ“ 


د 


much he 


you didn't feel that was very good performance? 


Va inc nr ሥነ 
ል icu are using percentage. Lo you 


appreciation of 5 to 6 1/2 is a lot, a point an 
a lot: I don't, and it is not even 50 percent. 


180a 


SOUTHERN O'STRICT COURT REPORTERS. U.S. COURTHOUSE 


FOLEY SQUARE, NEW YORK, N. Y CO 7.4580 


aa 


for 


2 
3 


paid 
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months, 
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WO 


I will leave that for the Court to determine. 

If you make 50 percent on an investment, whether 
ፖ 

it makes any difference as to the gross amount of your in- 

itial investment, of course it does, but you could still 

make 50 cents on every dollar. If you put $3000 into one 

share of IBM -- 

THE COURT: Mr. Devine. 

MR. DEVINE: ጮ Will withdraw that. 


Q How much Fire Fly stock did Competitive Assocs. 
۱ y ۲ 


own on September 1, 139712 


A I have no knowledge. 

Q Wasn't Competitive Assocs. your customer? 

A That is correct. 

Q Don't you think it is relevant in dealing with a 


customer whether they have an interest in a security they 
are intérested in purchasing? 

A It depends upon the customer. 

Q In this case you didn't feel you had any obli- 
gation or indeed you had no interest in findinc out whether 
they had a position at the time? 

A I may have had an interest but the obligation is 
the other way around. I would be prying if I tried to ask 
questions as to what they are buying, How many shares do 


you have? All I was doing was completing an order they 
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9 If y thought tnis stock as going to go up they ic t 
6 ant everybody running in to buy it at the same time. 
7 ፦ " * ~ 
[ Q Did you ask Mr. Yamata whether the fu had a 
8 = ግ ጐ ግ ሥነ +h ጨሬሥነገም x 4-1 ጐፉ ጐቱጐና ጫል Any 1l 12071770 
position in the security at that time, April 1l, 1971 
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| ጋ He didn't refuse to te you that 
| 
| ^ LY, H ግሠ 4 mm ሑ- ۰ y 4 መኣ 
1 i 2 How are you asking me to answer a question I 


| 
D ) | 
12 | was never asked 


13 


= 
Za 
H 


| MR. DE/INE: ithdrawn. 


14 


0 
Fh 


Q At the time of the initial public offering 


| Fire Fly Enterprises in January 1971, did you feel it was 


16 


W | A It was worth what anyone would pay for it. 


18 | Q Excuse me? 


» ል I have no idea. I think if you look at the 


prospectus, they say the price was arrived at between nego- 


tiations between the underwriters and the selling stock- 


holders. In this case it was either individuals or the 


company. 


24 


25 
I 1 " + 
| the question. The question is -- 
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21 
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- 12 ሔሎ ' 


time, COSME 1t as 

P I nave 
worth. 

TREP oo 

መሙ ሑ ሐ MÀ 


of the defendants in this case. 

Q In the period from January 1971 through April 2, 
1971, do you know of any business developments with respect 
to Fire Fly Enterprises that could account for a 100 percent 
appreciation in its price? 

A I was kept abreast of what the company was doing. 


The fact that people anticipated shipments and the potential 


dollars they may gain from whatever shipments did in fact 


take place. 


dicate that this company is going to be very highly profit- 


able in the fnture 


expectation ofwhat is going to happen, 


in the past. 


Q What kind of shipments were these that were suppds 
to be nade, as you recall? 
A There were supposed to be shipments made 


SOUTHE 


~~ & ን e ^ E ara? 

nO ሥሞነሥ sA “መ a+ 

2 OW Leq art 
ሮጥ» m lread 
95:91 iney alreas 

1 € +) e 

erwriting of the 5 

2 


, yes. 
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didn't 


If they were on the magnitude that would in- 


The people buy stocks on the 


not what happened 


Q You testified that you knew Philip Kaye. 
A That is correct. R 

, 
Q Do you know that Philip Kaye was an owner of 


Fire Fly Enterprises stock? 


A Yes. 

Q , Do you know he shared an office with Aki Yamata? 
A Yes, that is how I met him. 

Q Do you know what the immediate appreciation of 


Mr. Kayes' stock wa ıt the time of this offering? 

A No, I do not. 

Q Could that be determined just from reading the 
prospectus? 

A I think it might be. 

Q Did you give that any consideration at the time 
your customers purchased this stock following the offering? 

A No. 

Q Focusing on the offering for a minute. Some of 
your customers did purchase in the offering through other 
brokers. 

A I was aware that Yamata had arranged for certain 
customers to purchase the stock because he thought it merited 


another purchase, but I cannot help them. 
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O 


I 
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it your testimony that Woodcock, Cummings 
refused to permit you to join the selling group just to pick 


up the number of shares that you had firm indications for 


A I don't understand your question. 

Q You had customers and you “new that Yamata 
was very high on the stock and you knew that arrangements 
were being made to have these customers purchase the stock 
in the offering at other brokers. 

E No. I didn't know that until after we turned it 
down. 

Q But did you know of the interest of your cus- 
tomers or of Yamata in the stock? 

THE COURT: He already testified to that, He 
went to his firm at the time Constaninou approached him and 
his firm turned it down. 

Q There would have been no risk, would there have 
been? 


MR. WALKER: ፲ think we are getting argumentive. 


I believe the reason that Woodcock refused to allow Mr. 
Engelbach to join the selling group and take stock down for 


his own customers, which could immediately be sold at no 
ፈ 


MR. DEVINE: I will make an offer of proof on “ሣ 
| 
۱ 
۱ 
| 
| 
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NS 
ب‎ QUIC s 4 nj you 
whether you na any knowledge as ether Yamata mace any 
attempt or gave you any reason why he did not attempt to 
arrange a direct sale fron f. Davis, r. Shaw, Mr. Escava 
and Mr. Blumenthal to Competitive Assccs. on April 2, 1971. 
A Ask that question again. 
MR. DEVINE Would, you lp me out. 
(Record read ack.) 
A If I understand it, you are asking did he 0۵ 
to me in any way that he did try and arrange it? 


Q I am sure the reporter won't 
one more time. 
THE COURT: Mr. Engelbach, ከፎ 
= 3 


you have any knowledge why he didn't make 


them to sell directly or did he give you 


he did not. 


A The answer to the question is no, I have no 
knowledge that he did or didn't 

Q Is it your testimony that in 1969, and I think 
yo’: said in 1970, that it was necessary to call Philadelphia 
to get an over-the-counter Guote in less than 20 minutes 
if you were in New York? 

2 Are you harping on the 20 minutes It so 
hz p] ed the firm I was with and ቲቪ ay I was set up, I 
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Krs Engelbach-redirect 255 


-— 1 ሑ- ፦ = ኾነ Tha ሠ? 
spoke to other people to try to.get ther What Yamata did 
| Y, 
7 
- ¬ 17 Ar ۷ - ሥ + mc 
insofar as using my name, I don understand that part of 


the question. Did he go out and tell somebody who I didn't 


know at all that Engelbach was raising money for Seijo? 
is that what you are trying to get at? E 
Q Did you have any knowledge when there came a 
Y ኃ 


time when Yamata told prospective investors in Sei 
send your check or make you payment arrangements with 


Peter Engelbach? 


A No, I don't recall that that ever took place. 
Q You have no recollectin of such an event? 


MR. DEVINE: May I have this document marked as 
Plaintiff's Exhibit 14. 


(Plaintiff's Exhibit 14 marked for identification 


| 
4] 
۱ 
| 

Q I show you Plaintiff's Exhibit 14 for identifi- | 
cation and ask you to look at the whole letter, if you like. 


I direct your attention to the next to the last paragraph 


and tell me whether that refreshes your recollection whether 


Mr. Yamata used your name in connection with the solicitation ! 
of funds for Seijo Assocs. 2 


THE COURT: What is the question, refreshes his 
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krs albach-recđirect 56 
٩ 8 INE Yes. > 1 i 7a l2 id t 
recall whether is name had Eb 2 in that coatext. 
A i 't remember gettin a con of thi letter. 
Q The Question is whether that refreshes your 
recollection. 
n Really, it doesn't. 
MR. DEVINE: No , Your Honor. 
MR. WALKER: Nothing further, Your Honor. 
THE COURT: Thank you, Mr. Engelbach, you may 
be exc.sed. 
(Witness excused.) 
THE COURT: Where are we dgentlemen? 


MR. DEVINE: We have only the Shaws remaining 
in the plaintiff's case. Mr. Marshall is out physically 
obtaining them at this time. They will be here, it is my 


understanding, they will be here promptly at 2 o'clock 


ሀ) 


m T AFTON ^ (EES / , + = 2 

THE COURT: What about your witnesses: 

۰ T te " Rao 7 3 ^» m y 3 ' 
4R. WALKER: If Your Honor please, I don't 


believe I will have anything further. The Shaws have never 


been deposed, and 
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rebuttal witness. I will ask Mr. Engelbach if hz will stay 


through their testimony and as far as I am concerned, that 
will end my case 
Y 
THE : I. must teil you gentlemen, we wil 
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ር Are wn} n hiicinacec? 
| = ا ل‎ vu asi A ید ت شا‎ m مه‎ 
A I am retired. 
| 
| TA P^ 4 ሥ ገ 7n - 1? 
| Q Were you retired in 1970, 1971: 
H 
H 
1 4 4 ገ ማዎ 
| A Retired in 1970. 
| 
^ ጄክ d ማር ርያ መ 
Do you know Kiyoshi Yamata? 
^ ሞ ቄ ۳۳ return ጐ4 Va + 
A I Know Akiyoshi Yamata. 
| 
1 "¬ tr + 1 1 and .- 2n ^ + ጻና 
| Q Can you tell the Court when you met Mr. 
H 
H 
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| A - M e 49 + ሥ 一 22 - 
A I met Mr. Yamata there. I changed brokers 
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ር Whe ۲ a ho timo? 
| ኤረ when was the time: 
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| ^ T መ ٩ 6 2 ج‎ ሁኑ 一 ገ t- m + ^ 1 
[ A I.think.1969, something like that. And 
| 


; ۱ à i M - 
advised by my|son, who had friends in Wall Street th 


was quite ኙም ቅት and that he would make a good inv 


ment counsélor. 


Q (Did you have a face-to-face meeting with 


- 


Yamata after that? 


. ተተ 1 ۱ ^ ናኖ” am 
A I had a meeting with Mr. Yamata and 
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፦ 
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what he said, what he did. 
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| A In his office where he was at ቲከ= time. 
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1 Exchange. 

5 9. Will ye state the tim en 1 made 
9 original investmen 


11 ° That is when tha investments were made? 

12 h In that time, here in that area. 

13 THE COURT: We "cnm ቀ e^ es 4n»nwaat 3 4 

M | your name? 
| 

15 

2 | THE WITNESS: One in my name and one 
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16 | Mrs. Shaw's name. 
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| THE COURT: Two units? 
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A As I understand, Aki gave Peter Engelbach 
X number of shares to buy for me at a certain figure, whateve 
it was. 16 in turn purchased it or sold it, whatever it 
happened to be. And if I called him that day and asked him, 


“Is there anything new, Peter," he would either relay the mes 


or if I got the slips one or two days later, I would call 


HTT? 


him and ask him,."Wnat is.this all about? Give me some 
information about it." 

Q Do you know whether or not Peter Engelbach ever 
made trades in your account without having been advised by 
famata to do so? 

A There was Algonquin stock purchased by him and 
I didn't like the purchase there, and I thought there was 
somethi' rong there, and I called up Aki and asked him, 
"What the hell is this all about?" He said, "I don't know 
a thing about it, ask Peter." I called up Peter and Pe’ >r 


'፲ don't know anything about it, ask Aki. 


' " 


said, 


the . buck’. back and forth. So I don't know whether Aki there 


gave him jurisdiction to buy it, and according to Aki, he 
said no. 

Q Did there coma a time when you heard of a. stock 
called Monarch Industries? 


A Yes. 
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v? PLAINTIFF'S EXHIBIT 2 


LEONARD TOSCF.GFF 
ATTORNEY AT LAW 


400 PARK AVENUE 
4 NM PRADA Hp NEW YORK. N. Y. 10022 


October 13, 1974 


4 Butowsky, Schv ^ & Devine, Esqs. 
230 Park Aveni 
New York, New York 10017 


re; Firefly 
Attn: S.P. Marshall, Esq. 


Dear Mr. Marshall: 


Pursuant to our conversation yesterday and today, the 
plaintiffs (your clients) agree to settle their claims against 
my client (Chartered) inconsideration cf the sum of $5,000.00. 


Also pursuant to our conversation, I am enclosing a list 
of Chartered's customer accounts in Firefly together with the 
corresponding names and addresses. 


Leonard Toboroff 


sr 
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PLAINTIFF'S EXHIBIT 2 


85 19294 7 Mrs..Elsie Heller 
5 Windy Hill Road 
Westport, Conn. 10583 


85 19336 Mr. Richard G. Heller 
South Johnsburg Road 
Johnsburg, N. Y. 10853 


85 19403 Miss Ronnie G. Heller 
5 Windy Hill Road 
Westport, Conn. 10583 


85 18734 . ` ; Mr. Simon Kaplowitz 
1011 Sheridan Avenue 
Bronx, N. Y. 10456 


85 19335 Garson Heller 
5 Windy Hill Road 
Westport, Conn. 3 


85 19401 Mr. John Ornstein 
61.3 Blvd. East 
» West New York, N. J. 07093 


85 19405 l Mr. Samuel Schattner 
7110 Arran Street 
Bethesda, Md. 20034 


85 19406 Mr. Aaron Hirsch 
$ Srotoplastics Inc. 
P. O. Box 107 
Westport, Conn. 


85 19408 Mr. Jacob Blumanthal 
1333 School Lane 3 
Rydal, Pa. 19046 


v85 19409 Mr. Irving Lesser 
20 Dike Drive 
Monsey, N. Y. 10952 


85 19410 Mr. Ira Glotzer 
1 Fox Lane 
Spring Valley, N. «. 10977 


۱85 1 Mr. Otto 6 
17 Richard Drive 
West Nyack, N. Y. 10994 
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v85 19412 Mr. Howard Ackerman 
: 7 Helen Court 
Spring Valley, N. Y. 7 


85 19414 Mr. William Davis 
i Golf Digest 
$ New York Times. 
229 West 43rd Street 
New York, New York 10036 


85 19415 Mr. Jack Shaw 
$ Mr. Norman Shaw 
430 West 44th Street 
New York, New York 10036 


15 00002: . Mr. Martin Weiner 
: 31-77 36th Street 
Astoria, 5. Lip MN. Y. 


85 19404 Mr. Daniel King 
$ King & Korn 
415 Lexington Inc. 
New York, New York 


85 19240 Mr. James Hudson 
4 191 East 76th Street 
Apt. 4 D 
ad New York, New York 10021 
87 00145 Mr. Hoosain M. Dharmasey 


$ Action Research Inst. 
420 Lexington Avenue 
Room 501 

New York, New York 10017 


85 00287 Mrs. Ruth እ. Carlstrom 


136 East Main Street 
Springville, N. Y. 14141 


-218a- 


PLAINTIFF'S EXHIBIT 3 


Ch arier ed 
New £ns:and ۱ 
Corporation 


90 Broad Street, New York, N. Y. 10004 
Telephone (212) 425-5050 November ET 1974 


Dear Mr. Marshall: 


In answer to your letter of October 14, 1974, please be 
advised that the following are the answers to the qu estions 
you have raised: 

a) We have examined our files and can not find the 
origindl buy and sell tickets of the underwriting, however, we 
are submitting to you a copy of the underwriting sheet showing 
who purchased the security on the original issue. 


b) Buy tickets for the purchase by Competitive 
Associates Inc., of 6,000 shares on January 19, 1971 and of 
3,000 shares on February l, 1971 have been submitt ed to you, 
see attached. 


c) You make reference to buy and sell tickets by 
Chartered New England Corporation, account number 84722 of 
6,000 shares from Oceanography Mariculture Industries, Inc., 
on January 19, 1971 at 5 3/8. My records indicate no such 
trade taking place on that date. The only trade for 6,000 
shares being the buy and sell of Fire Fly as already submitted 
in item b. 


d) Accounts 79-84708 and 79-84722 are bot trading 
accounts of Chartered New England Corporation. Account number 
85-19419 apparently was omitted from the listing and is 
Mr. Guido Ullman, $ Ieber and Solon Inc., 535 5th Avenue, 

New York, New York 10038. 


Finally, I am enclosing a affidavit making a representation 
as to the items numerated in two and three of your letter. a 
hope that this will suffice in finalizing this matter. 


Very truly yours, 

E ገቢ — 
۱ / oh 
NACL NA —— 
Bruce C. ‘Zins 
Secretary, Treasurer 
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100,000 Shares ۱۳۸ ۳۰ ۳ ور‎ aes 
FIRE FLY ENTERPRISES, NC. 
| 0 
| 


Common Stock 


(Par Value 5.01 Per Share) | 


THESE SECURITIES HAVE NOT BEEN APPROVED OR ‘DISAPPROVED BY THE 
SECURITIES AND EXCHANGE COMMISSION NOR HAS 21217 


-PASSEN TIPON THE ACCURACY ሰወ ADROUACY OF THIS PROSPECTUS. 
FIRE FLY ENTERPRISES, INC: : 


Supplement to Prospectus Dated January 4, 1971 . 


l'ursuant to the agreement described in the Supplement dated February 16, 1971, the Com- 
pany s wholly owned subsidiary, Dlack Hat Mining Company, Inc. (“Black Hat"), has acquired 
additional mining properties and certain equipment in Utah and Colorado. The purchase price 
was $235,250 of which $100,000 was paid in cash; $30,695 was paid by assuming certain obligations 
of Seller in that amount which are due in 1971 ; $100,000 is duc on February 1, 1972; and $34,555 
is due on February 1, 1973. In addition, a brokerage commission oí $30,000 is payable by the 
Company. : 

The properties consist of unpatented mining claims or leases of such claims. Some properties 
are subject to leases to others with a small royalty reserved, an some are subject to royalty 
burdens of up to 261496 of the gross proceeds froin the sale of any ore. 

-sone of the properties is presen 'y producing except for a mine (the “Black Hat Mine") 
situated in a 500 acre tract covered by a group of 25 leases (the "Black Hat Leases"). Most of 
the properties covered by the Black Hat Leases arc located in San Juan, Utah, approximatciv a 
mile and a half from the Company's Fire Fly mine but a small pe tion extends into Colorado. 

In 1969 the Black Hat Mine produced approximately 5,900 tons of ore containing uranium 
and vanadium which was sold at an average price of approximately $30.00 per ton. In 1970, 
production was approximately 11,500 tons which was sold at a price of approximateiy $29.50 per 
ton. In January production was about 1,150 tons which «was sold at an average price of about 
$25.00 per ton. ‘These figures are based upon settlement statements of Union Carbide Corpora- 
tion furnished by the Seller. Production for February 1971 was about 1,500 tons. The selling 
price of such ore has not yet been calculated by Union Carbide. 

The Black Hat Leas.s are subject to royalty burdens rarging from 6/465 to 261,76 and have 
varying terms ;—474 years as to 7 claims; 8 years as to 9 claims and a perpetual term as to 9 claims. 

The Company intends to lease the properties to Lark Washburn under terms similar to those 
in the present lease pertaining to the Fire Fly mine. (Ses “BUSINESS AND PROPERTIES—Operating 
Lease”). The mine has been operated by Mr. Washburn since February 1, 1971. 

The properties were acquired with limited warranties from the seller and the Black Hat 
Leases are subject to defects in title in addition to title uncertainties which are customary 
with respect to unpatented mining claims. (See “BUSINESS AND Propeanties—Titie”). The Com- 
pany made no title examination with respect to the properties other than the Black Hat Leases. 

The Company has examined geological data furnished by the Seller but Company has not 
made an independent geological investigation. There is: no assurance that the properties contain 
any significant ore reserves or that the present mining operation on the Black Hat Leases will 
continue for any substantial period of time. ES FS el ል 


2 h 7 ‹ሥ፡“ 


Dated: March 16, 1971 
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FIRE FLY ENTERPRISES, INC. 
Supplement to Prospectus Dated January 4, 1971. 


The Company has agreed (subject to execution oí detailed’ legal instruments) to purchase 
dditional mining properties and certain equipment in Utah and Colors ado. The price is $285, 549, 
of which $10,000 has already been paid and the balance is payable $90,000 in cash at the closing; 
$30,69+ by assuming certain obligations of Seller in that amount which must be paid during 
1971; $100,000 on February 1, 1972; and $54,550 on Febru uary 1, 1973. In addition, a brokcrage 
commission of $30,000 is payable by the Company. It is expected that a wholly owned subsidi- 
ary will acquire the properties and execute notes for the deferred mmn which will be secured 
y thc properties. 

The properties consist of unpatented mining claims owned or leased by the Seller. Some 
properties are subject to lease to others with a small royalty reserved to the Seller, and some 
are subject to royalty burdens ranging up to 20% of the gross proceeds from the sale of any ore. 

All of the properties are inactive except a group of 30 unpatented mining claims covering 
600 acres, known as the “Black IIat Claims”. The major portion of the Black ፲13፻ Claims are 
located approximately a mile and a half from the Company's Fire Fly mine in San Juan, Utah, 
but a small portion extends into Colorado. 

According to settlement statements of Union Carbide furnished by the Seller, in 1969 the 
Black Hat Claims produced approximately 5,900 tons of ore containing uranium and vanadium 
which was sold at an average price of approximately $30.00 per ton. In 1970, production was 
approximately 11,500 tons which was sold at a price of approximately $29.50 per ton, and in 
anuary, 1971 production was 1,150 tons which was sold at an average price of $25.00 per ton. 

The Black Hat Claims are subject to royalty burdens ranging from 656 to 20% of the gross 
sales price of ore produced. 

The Company intends to lease all of the properties to hark Washburn under terms similar 


to those in the present lease pertaining to the Fire Fly mine.. (See-“Bustness AND PROPERTIES 
—Operating Lease"). 
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The Company agrced to acquire the sin alie examining data furnished by the Seller, 


The Company has not made an independent geological investigation. There is no assurance 
that the properties contain any significant ore reserves or that the present mining operation on 
the Black Hat Claims can continue for any. ketga period, of time. î: 
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(Par Value 5.01 Per Share) ! 


THESE SECURITIES HAVE NOT BEEN APPROVED oR ‘DISAPPROVED BY THE 
SECURITIES AND EXCHANGE COMMISSION NOR HA HE-COMMISSION. 
PASSED UPON THE ACCURACY OR ADEQUACY OF THIS PROSPECTUS. 
ANY REPRESENTATION TO THE CONTRARY IS A CRIMINAL OFFENSE. 


Prior to this offering there has been no market for the Common Stock of the Company and 


:there is no assurance that a market will develop. Te initial pubiic offering price has been deter- 


t 


۱ 


! THESZ SHARES ARE OFFERED AS A SPECULATION 


‘mined arbitrarily by negotiations between the Company and Provident Securities, Inc. 


AND INVOLVE A HIGH DEGREE OF RISK 


| ۱ | Underwriting 
Initiz Public smmissioas and Proceeds to 
Offterizz Price Exzenses(1)(2) (3) Company 
UE ok as eee ee phe Pe | $3.25 | 5.45 | $2.80 


O70 ጠመጠኤጩ9ፍቸብጩፍፍ፡ፎርዊሙኡ | 5325000 | ራ 545600. | $280,000 
:لے‎ 


(1) Includes $32,500 (3.325 per share) cash commission 356 352,500 (3.125 per share) cash for 
non-accountsvie expenses of the Underwriter. 


(2) Does not include additional filing, printing, legal, accounting 55፡1 miscellaneous expenses estimated 


“at $27,350 ($.273 per share) which the Company must pag ia connectica with this offering. 
ነ (3) Does not include substantial additional compensation received by the Underwriter. (See below.) 


This offeriag includes: 
(a) Specicl risks concerning the Company. For information concerning such risks, 


‘see “Introductory Statement," page 3. 


(b) Immediate substantial dilution in thet the book value of the stock after the 
‘public offering will be substantially less than the public oZering price. For information 
concerning such dilution, sce “Dilution,” page 4. 

(c) Signi&cant additional underwriting compensation through the sale to the Under- 
‘writer or its designees at a price of $.001 eack, of Warrants to purchase up to 10,000 
shares of the Common Stock of the Company at prices ranging from $3.60 to $4. 50 per 
share and through other concessions involving indemnificction. For specific information 
concerning this factor, see ‘‘Underwriting,” page 12 and "V/arrants", page 13. 


The shares are being offcred by the Underwriter subject to receipt and acceptance and 
approval of counsel as to legal mattcrs, withdrawal, cancellation or modification of the offer, 
without notice, the. right to reject offers, in whole or in part, and to certain further conditions. 
It is expected that delivery of the shares will be made on January 14, 1971 at the Lame of . 
Provident Securities, Inc, 32 Broadway, New Yorks, New York. aes 


The date of this Prospectus is January 4, 1971. ' 5 


a? 
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No dealer, salesman or any other person has been authorized to give any information or to - 
make any representation not contained in this Prospectus and, if given or made, such information 
or representation must not be rclicd upon as having been authorized by the Company or any 
Underwritez. This Prospectus does not constitute an offer to sell oi a solicitation of an offer to 
buy any of these sccurities to any person in any jurisdiction where such offer or solicitation would 
be unlawful. The delivery of this Prospectus at any time does not imply that the information 
herein is correct as of any time subsequent to its date. 


Until April 4, 1971 (90 days aíter the commencement of the offering), all dealers effecting 
transactions in the registered securities to which this Prospectus relates, whether or not 
participating in this distribution, may be required to deliver a Prospectus. - This is in addition to 
the obligation of Cealers to deliver a Prospectus when acting as Underwriters and with respect 
to their unsold allotments or subscriptions. ۲ و‎ 
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IN CONNECT!^N WITH THIS OFFERING, THE UNDERWRITERS MAY OVER- 
ALLOT OR EFFECT TRANSACTIONS WHICH STABILIZE OR MAINTAIN THE MAR- 
KET PRICE OF THE COMMON STOCK OF THE COMPANY AT LEVELS ABOVE 
THOSE WHICH MIGHT OTHERWISE PREVAIL IN THE OPEN MARKET. SUCH 

STABIL.ZING, IF COMMENCED, MAY BE DISCONTINUED AT ANY TIME. 


Risk Factors WA 
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INTRODUCTORY STATEMENT 


Fire FLY ENTERPRISES, Inc, (the "Company") was originally incorporated in Nevada on Septem- 
ber 26, 1968 under the name of Lark Enterprises, Inc. 


It adopted its present name and changed its state 
of incorporation to Delaware in June, 1970. The Company has recently acquired mining properties 


consisting of twenty-cight unpatented mining claims. On a portion of this property a small mining 
operation is being conducted by a 165566, for the recovery of ore containing uranium and vanadium 
(Sce “BUSINESS AND Pxorurtirs—Operations”), Beyond the limited exposed mineralized surfaces in 
the area presently being mined, th -e are no known commercially mineable ore bodies on any of the 


Company's Property. The Company intends to explore its property further in scarch of ore bodies 


and to seck to acquire additional properties and explore them for uranium and/or other minerals. 
ilowcver, there is no assurance that properties worthy of exploration can be acquired, (Sec “Lustness 
AND Prorentirs—Additional Propertics"). The Company maintains a small office at 370 Lexington 
Avenue, New York, New York, 10017 (Tel. No. 212—MU S-O0764) 505 og ፥ 


- “> ፥ 
az 
» =A 


Li 
In analyzing this offcring, prospective investors should consider carefully the following factors: 
5 5 Ld 5 


l. The Company has only recently been organized, has only a limited history of operation and is 
in à devclopment stage. 


2. As of September 30, 1970, the Company had current asscts of $44,391. and current liabilities of 
$30,724., leaving it with working capital of only $13,667. As of December 1, 1970, the Company had 


cash of $25,074, total current assets of $37,496, current liabilities of $10,180 and no other debt. 


3. The estimated minimum expenditure for initial exploration by the Company of its existing prop- 
ertics is $23,000. If the results of this exploration do not justify further work, there will be no fore- 
sccable need for the uncommitted portion of the proceeds of this offering amounting to $229,650. In 
such event, the uncommitted portion of the proceeds may be used to acquire and. explore additional 


mining properties. (Sce “Use or PROCEEDS”). 


4. The Company has no full time employees. Only two members of its Board of Directors have 
had mining experience. Although one of such directors, Mr. Clyde Davis, has agreed to render consult- 
ing services on a month-to-month basis, there is no assurance that cither of such directors will continue 
to serve the Company. (Sce “MANAGEMENT—Operating Personnel"). -. +- 


5. Expioration for uranium; vanadium and other mincral deposits is costly and extremely specuia- 
tive. The selection of locations for drilling and other exploratory work is not an exact science and 


many failures are to be expected. Even if a mincral deposit is located, it may not be commercially 
mincable. l 5 


6. Because of the lack of any known commercially mineable ore body of significance, there is no 
assurance ihat the deposit presently being mined, will produce <‘gnificant revenue in the future, noz is 
there any evidence of other deposits on the Company’s properties. 


7. The uranium industry until recently has been largely dependent upon the Atomic Energy Com- 
mission (“AEC”) procurement program which expired on December 31, 1970. ' This and other 
changes in the uranium market may depress uranium prices and adversely affect the ability of the Com- 
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pany to market its ore (See “BUSINESS AND Pastutipt- Market s and Prices—Govornment 
Regulation”), 
$. The Company's properties consist of unpatented mining claims which are subject to uncertain- 
ties as to title (Scc “BUSINESS AND Prorerties—Titic”). 
9. There is intense competition for the acquisition of mining properties and the Company will be 
ompeting for new properties with many firms which have greater financial resources than the Company 
pe larger technical staffs. 


10. The Company is not now in a position to pay dividends and has no present intention of paying 
dividenés in the foreseeable future. 


11. The Underwriter was organized on February 13, 1969, registered as a broker-dealer on 
March 15, 1969, and commenced active business on July 22, 1969, 


1 


Dilution 


መ value of each of the then outstanding sh hares s will be ped imately 5 559. an incrcase of 552 

per share, based upon the net tangible book v2!uc as of September 30, 1970. Such incrcase inures 
to t the present stockholders at the expense of the purchasers of the shares offered hereby who will 
suffer an immediate dilution in net tangible book value of $2.66 per share. 


The stockholders purchasing the shares offered hereunder will own approximately 19.9% 
of the outstanding stock for which they wili have paid an aggregate of $325,000 or $3.25 per 
share. Présent stockholders, including the officers and directors of the Company, will then own 
approximately 80.1% of the outstanding stock for which they will have paid a total of $45,310 or 
approximately 5113 per share. .. 


"USE OF PROCEEDS: 


The net proceeds of this offering (after deducting expenses amounting to about $72,350) will 
amount to approximately [252,650 and will be applied in the following order of priorities: 

S 21,500 (at approximately $1.72 per 100t)—Íor drilling approximately 25 expiora- 
tory suríace holes averaging approximately 500 feet in depth., (See 
“BUSINESS AND PzoPERTIES—Proposcd Exploration Program"). 

S 1,50 (at approximately $.50 per foot)—for drilling approximately 50 exploratory 
underground holes averaging 60 fect in length. The underground holes 
will be drilled into the walls of existing mine — (See “BUSINESS 
AND PaoPERTIES— Proposed Enplerstion Program"). 5525. c. 


$229,650—uncommitted. :::”” : و‎ ናቄ መላ NM 
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$252,650 Total 


There is no foresecable need for the uncoramitted portion af the proceeds. However, such 
fu de wil; be available for further exploration of the Company's existing properties if the results 
of the initial exploratory program warrant and will also be available for the acquisition and 
exploz -tion of additional mining properties. The Company has no specific የቁ properties 
in mind. There is no assurance that vr such p roperties can be Minis. p 


CAPITALIZATION 


The capitalization of the Company as at December 1, 1970 and as adjusted to reflect the 


completion of this offering, is as follows; 

Tote 
vti : s Outstancing 
> Assuming all 

Shares 

Authorized Outstanding Are Soid 
Common Stock (503 par value) ....... 1,000,000 5ከ3.. . 402,325 shs; 502,225 shs. (1) 
10,000 r4 一 0 一 … 10,000 


Warrants(1) c uev UN Od ፍቁ kk 
uance upon the exercise of warrants to be granted to 


(1) A maximum of 10,000 shares will be reserved fo. 5 
the Underwriter (Sœ “over Page and "UNDERWRITING"), 


SUSINESS AND PROPERTIES 


——— 


The Company's properties consist of twenty-cight unp tented mining claims in San Juan 

County, Utah which are presently being operated by Lark L. Washburn under a lease. Twenty- | 
six of these claims were acquired from Mr. Washburn and his wife in January, 1969, shortly 
after the Company was organized (Sce “MANAGEMENT—Certain Transactions”). Two additional un- 
patented claims adjacent to the origina on behalf of the Company in May, 1970 and 


included in the Washburn lease. The Company's claims cover approximately 380 acres and are contiguous 
to cach other. The Company intends to conduct exploratory drilling on these claims and to seek 
itional propertics and explore them for vanadium, uranium and other minerals or metals. 
harden other metals, particularly steel. Uranium 15 a mineral which is 
scs, primarily nuclear weapons and power plaats. 


If any commercially mincable ore bodies are found on any of the Company's properties, 
s to mine them under lease or other contractual arrangements. If the Company finds 


wn properties, it may need additional financing. There is no assurance that 


c available. NS ev "ር : ۷ 


1 claims were filed 


to acquire acd 
Vanadium is a metal used to 


used in nuclear fission proces 
it intends 


to engage other 
it necessary to mine its O 
additional financing will b 
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General Description of Existing Properties 

The Company's properties are situated on a mesa app 
Utah in the northwestern part of the Colorado Plateau. 
Colorado, U:ah, Arizona and New Mexico, an area oí approxi 
ing out on all sides from the point at which these states are join 
on the Colorado Plateau in 1 


946, - Certain areas within this p 
amounts of uranium ore since 1951 and presently constitute one O 
of such ore. ， . Sias 


roximately 35 miles southeast of Moab, 
The Colorado Plateau covers parts oÍ 
mately 14,000 sqvare miles, spread- 
ed. Uranium wzs first discovered 
lateau have produced substantial 
፤ the principal domestic sources 


rround mine, known as the Fire Fly Mine, 


The Company's claims include one active underg 
The entrance to the Fire Fiy Mine is located on the south side of the 


and two exnausted mines. 


v 
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mesa approximately 200 feet above its base and 350 fect below the top.: Access is over a one-half 
mile dirt road running from Utah Highway 46. Weather conditions generally permit all year 
operations in this arca. 


Eighteen of the Company's claims, including about 150 acres, are subject to a royalty (the 


Climax Royalty”) payable to the American Metals Climax Mining Company equal to 5% of gross 
proceeds derived from the sale of ore extracted therefrom. 


According to Atomic Energy Commission records, during the fiscal years 1954 through 1969, 
the Company's original twenty-six claims produced approximately 54,000 tons of ore containing 
approximately 338,000 pounds of U30S (uranium) and 1,900,000 pounds of V205 (vanadium). 
Production fluctuated during this period and has decreased in recent years. Production in 
1969 (all of which came from the Fire Fly Mine) amounted to 1,700 tons of ore containing approxi- 
mately 10,000 pounds of U30S and 53,000 pounds of V205, The Company has been informed that prior 
to its acquisition of its initial twenty-six claims they were operated successively by Stocks & Gramlich, 
Inc. and Lark Washburn. The fact that mincable ore has been found on these properties in the past 
docs not furnish any assurance that additional minca5le ore will be found. The Company has no . 
first hand or reliable knowledge that the previous operations on its properties were profitable. 

: ro 


Proposed Exploration Program 


The Company's exploratory program will be directed at the Salt Wash Sandstone member of 
Morrison Formation which is believed to underlie the Company's property. This member has 
a maximum thickness of approximately 300 fcet and mining activities within it have been gen- 
erally concentrated in the upper 100 feet. The top of this member is located approximately 
300 fect from the top of the mesa on which the Company's property is located. 


The Company's initial exploration program will consist of drilling at least 25 wide spacea 
exploratory holes from the top of the mesa to the Salt Wash Sandstone member of the Morrison 
Formation. The depths of such holes will range from 400 to 600 fect. The Company also intends 

drill approximately 50 exploratory holes averaging 60 feet in length into the walls of existing under- 


to 
ground minc workings. 
ing, if any, will be based primarily upon the results of the initial program. 


he Company's initial exploration program will not be based upon a comprehensive geological’ 
of the property, as only cursory geological examinations have been conducted to date by 
any and its geologist. Some drilling may be conducted near areas previously drilled unsuccess- 
fully by others. $2 tes 


Title 


Title to the land on which the Company's claims are located is held by the United States. 


The Company's claims are unpatented and consist only of rights to mine the properties involved. 


m. 


The validity of mineral rights depends upon many factors including the availability of the prop- 
erty when the claim was first filed, the existence of a valid minera! discovery therein, complian e 
with federal and state regulations pertaining to the description, filing and staking of claims, i 
the annual performance of work on cach claim. Some of these factors are debatable and the re 
vant facts cannot all be ascertained from a practicable search of public records or field examin 
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tion. Consequently, the Company's claims are subject to title risk." The Company does not know 
of any conllicting claims of title to its properties. 

S100 for assess- 
ment work for the benefit of cach claim cach year, The Company's lessee is presently obligated to 
make such expenditures and has informed the Company that he has done so. 


In order to maintain its rights under applicable law, the Company must expend 


Opcrations 


When the Company acquired its claims, all known mincable ove bodies had been exhausted 
and further exploration was required. Fifteen exploratory holes were drilled by the Company in 
1969. On the basis of the results of three of these holes the shaft of the Fire Fly Mine was extended 
to a deposit of ore which has been mined since December 1, 1969. There is no cvidence that the 
deposit continues beyond the exposed surfaces in the arca presently being mined.. The Company 
has no indication that significant additional ore will be produced from the Fire Fly Mine or any 
of its claims. 


From December 1, 1969 through September 30, 1970, the 166515 in the Fire F!y Mine pro- 
duced about 6,033.33 tons of ore containing approximately 32,276.91 pounds of UZO3 (Uranium 
Oxide) and 236,339.49 pounds of V205 (Vanadium Oxide) which was sold to Union Carbide Com- 
pany. The following table indicates the total amounts for which such ore was sold. 


Uranium Payment ........... 5.42... 7. 7 $105,473.09 


> 


Vanadium Payment .............. scosso, * 90,112022 ۰ 
Development Allowance ............“...... * 16,140.78 
Haulage Allowance ......... enne 25,854.16 


:.. ccesositeedecess cues QNSE 


Of the total proceeds, $106,022.94 was paid to the Company in accordance with tke terms of 
the operating lease and the balance was retained by Lark Washburn, the Company's lessee (See 
“BUSINESS AXD Properties—Operating Lease" and, “Manacexent—Certain Transactions”). The 
sum of $7,500 was returned to the lessce out of the Company's 5 share of the proceeds as a production 


bonus (Sec “Manacement—Certain Tr ansactions' s NE MUS تا‎ ችልታ: ' ሠ 


The Company's 165566 employs six non-union laborers working in two shiíts in connection 
with present mining operations. There is an ample supply of such labor.’ 


... 
, ۰ 


Markets and Prices 


Ore containing uranium and vanadium is generally sold by mine operators to milling com- 
panies which extract uranium and vanadium in concentrate form for sale to the ultimate uscr. At 
present, uranium concentrate is sold by milling companies both to the AEC and to private in- 
dustry. Uranium purchased by the AEC is either used by it in A reactors, stockpiled or 
leased to private industry. 


Domestic uranium ore prices and the demand of milling companies for such ore have .o date been 
materially affected by an AEC procurement program which includes AEC commitments to pur- 
chase specific quantities of uranium concentrate at fixed prices plus haulage and development 
allowances. The AEC corhmitments require the milling companies to purchase the ore used to 
fulfill the commitment from various producing properties in accordance with an allocation deter- 
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mined by the AEC. The program expired on December 31, 1970. The AEC has announced that 
it has no intention of purchasing, selling or leasing uranium concentrate after that date except in 
certain limited situations. l 


Orc produced by the Company to date has been sold by its lessce to Union Carbide for mill- 
ing under a contract which expired on December 31, 1970. Union Carbide was not obligated to 
accept ore containing uranium in excess of the applicable AEC allocation. The Company's prop- 
erties have had an allocation of 20,000 pounds of U30S per annum. Because of the cost of trans- 
porting orc, the Union Carbide mili foriy miles away is the only potential customer for ore 
produced from the Company's properties. There is no assurance that the contract with Unicn 
Carbide will be renewed. 1 ` 


Current prices paid for uranium- concentrate by private industry are substantially less than the ' 
prices paid in recent years by the AEC. The expiration of the AEC procurement program may 
have further adverse efiects on the price of uranium concentrate. Morcover, since Union Car- 
bide owns uranium and vanadium mines in the vicinity of its local milling facility, it may not 
purchase ore fri a others after December 31, 1970 if its needs can be satisfied by ore produced from 
its own properties. 


At present the AEC does not permit enrichment of urz ium imported from outside the con- 


tinental United States for use in domestic facilities. The AEC has announced its intention to 
remove this restriction on or before D':cember 31, 1973. . This may nave an adverse eñect on 
uranium prices. Other changes in AEC policy might affect Prices, volume « of production and 
¿cmand for uranium ore. 


is CR LO 
Ce:.ting Lease 


Tue Coi..pany’s properties have been leased to Lark Washburn (the "Lessce") for a term of 
10 ycars from June 1, 1969. (Soe “Manacesent—Certain Transactions"). 


The icase initially provided for a royalty to the Company of from 209% to 459 of the proceeds 
from the sale of ore depending upon its quality and quantity. The Company did rot share in 
development and haulage allowances. Under an amended lease effective March 15, 1970 the Com- 
pany is entitled to a royaity of 52% (559 on orc which is not subject to the Climax Royalty) 
without regard to quantity or quality. The Company is entitled to receive the excess of haulage 
allowances over the actual cost to the Lessee of transporting the ore to the point of delivery 
and 55% oí production and development bonuses. The Company .has the right to conduct 
exploratory driiling on the property. 


The 16556 also provides that the Climax Royalty will be paid by Lessee and that taxes will 
be borne by tae Company and Les:ee in the same proportion cs they share in the proceeds from 
the sale of ore. 


Lessec is obtigated to expend at least $25,000 per annum for work on the claims and to perform 
all assessment work required to maintain the caims. . All mining costs are borne wt the Lessee. 


The lease may be terminated by the Com; pany or the Lessee on ከ9ክርዬ-.,'-' 
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Government Regulation i - = 


The mining, handling, transportation and use of vrazium and uranium ore is regulated by 
the AEC. The Company's Lessee is operating vader an AEC license, ul 


Additional Properiies 


The Company wil seck to acquire additional properties and to explore them for uranium, 
vanadium, or other minerals. If the Company discovers commercial deposits, it proposes to lease 
the claims to mining operators. There can be no assurance that suitable additional properties will 
be available to the Company. (un^ SOC gis 
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Directors and Zxccutivo Officers 
The executive o:icers and directors of the Company are: 

Name and Address T4 ፄ «177 ነ Office 
Louis Rudolpà ........ o2ecececeesecesececcce:,; President and Director 
370 Lexington Avenue ጋፍ vao" : : 
New York, New York 10017 
Clyde Davis ..........-* $649 0a0692 PR . ` Treasurer and Director 
$59 East 2730 ; TO ۲ . 
North Provo, Utah 84001 ۰ ሰቶት fug ^ 
Lark Washbuzn ...... PTS ese Vice President and. Director 
697 Gien Caro Drive "ያ TIT 41 ጋ IH. 
Grand Junction, Colorado 51501. ነ +e, Ts RE: E rfe He 
Monroc J. Korn ...... sadeesapedoaeaquneDeq 1: MN S10 7*2 


415 Lexington Avenue መም ንቀ “በመና , 


New York, New York 10017 KA d ሚያው Hv d e SEE eddie 


Donald A. Gary ۰۰۰ eee ee eere saeka ده‎ e :-Director yet coe EL 
105 West 52503 Street E PRT e EOE Qo A h ره‎ te ge 
New York, New York 10020 HET EU o E SUSE: B 

Aaron Sobel ....... EIEIO AP RAS A PT OO Bae DER. - 

6+ South Littictor Road at Sa ۱ IP 


New City, N. Y. 10009 ibd SOS EET UI d HE RM 
Carol Gary 12299 ወጋወወ29 مدرم‎ ^33. Vice President and Secretary 
153 West 45th Street 2: ~ 2 
New York, New York 10036 


Mr. Rudolph is a Certified Public Accountant. For the past five y ars he has been a member 
of the firm of Saíro, Gould & Rudolph of New York City. 


Mr. Davis is a geologist. Since 1966 he has becn Director of the. mineral development pro- 
gram of Brigham Yo ሯዌ University, Provo, Utah. ۰ Prior to that time he was a consulting geol- 


ogist. +4 s 
rom 1951 to the present Mr, Washburn has been an independent min... operator specializ- 
ing in uranium. ; Ag ES 2 
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Mr. Ke > 2 icy ኮ tlic past clc care 1 has bee . E B " " 1 
n 1 15 4 li rie) or tne past even years he has been a member oi the iaw irm o 
King ኣፍ ۷ of New York City i 


Since July, 1968 Mr. Gary has been Executive Vice President of Incentive Techniques, Inc., 


a retailer of gas and other petroleum products, From 1964 to July 1968 Mr. Gary was a tax 
with Arthur Andersen & Company, Ceriified Public Accountants. 

is an attorney. Since September 15, 1969 he has been associsted with the firm 
. Searles & Vischi in New York City. From September 1967 to September 1969 he was 


employed by the American Title Insurance Company. Prior to that time he was engaged in the 
practice of law in New City, New York. ' 


private [ 
Mrs. Gary has managed the administrative affairs of the Company since its inception. She 


has not had any other occupation during the past 5 years..- 


Operating Personnel 


The Company has no full-time employees. .Mr. Davis, the C "— geologist, and Mr. 


Rudolph, who attends to financial affairs, work on a part-time basis. Mr. Davis devotes approxi- 
days and Mr. Rudolph approximately 3 dzys cach month to the affairs of the Company. 


td. 5r * 


-náed that upon completion of this offering, Mr. Davis will be retained as a consultant to 
1 is at $700 per month. He will devote api proximatcly 3 days 
the operations of the Company expand and require addi- 


tional time, ? ater be employed on 8 full-time ከ3515 on terms to be negotiated. 
here is, however, no assurance that Mr. Davis or Mr. Rudolph will continue to serve the 


I 
Company. 18 May, 1970, the Company issued 7,600 shares of Common Stock to Mr. Rudolph 


services rendered (See "MANAGEMENT— Certain Transactions"). Except for Mr. Rudolph and 
(See “ManacemMent—Certain Transactions”), no officer or director has received any 


remuncration from the Company. 


Principal Holders of Securities 
The following table sets forth, as of Decer aber 1, 1970, the shares of the Company's Common 
Stock owned of record and beneficially, and to be owned after the offering by persons owning 
more than 10% of the outstanding shares and by all officers and directors as à group. 
oF te ‘ 4 Afver 
5... . , O&ezng 
Shares Owned i2 3: Assuming 


oí Record and Before 160,000 Shares 
Name and Address Beneficially . ርዕ 5ሎ፡:ሮ፻ Are Sold 


Clyde Davis موم یی‎ ^. . 66,000 ALS: ., 16.596 13% 
859 East 2730 rh s: entm LT ; 

North Provo, Utah 84601 ; “ts eet Y 
Carol Gary ....... ቸቸቸ ና ም. (ተን 5^ MANN Ratt” 16.596 -' 13% 
145 West 45th Street TRE DOE Ky MANUNMO al. , ፡ 

New York, New York 10036 ES 2 5? : /ሜጭ 
Phillip Kaye ..... eee enr rtm 77,9900 7. oy 3 *19390 ^. 15.596 
75 East End Avenue y § PRAET 
New York, New York ۱ وا‎ ኑ- ۱ 
Lark Washburn وو و و یووم و۰۰۰‎ ۹+, 4 11296 « 8.9% 
697 Gien Caro Drive a PSI HE 
Grand Junction, Colorado 81501. | PEST SOC Oe E 
All officers and directors as a fTOUD «2... e 225,625 ., B 56% ':..... ነ 44.9% 
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Dy virtue of their stock ownership, the officers and dircctors-and principal stockholders of 
the Company are and upon completion of this offering will be in a position to control the affairs 
of the Company. ፡ ነ 


Certain Transactions 


In February of 1969, the following persons subscribed to the Company’s Common Stock at 
a price of approximately $.001 per share: Clyde Davis (77,900) ; Carol Gary (77,900) ; Philip Kaye 
(77,900) ; Louis Rudolph (11,400) ; Arnold Widlitz (11,400). At the same timc Messrs. Rudolph 
and Widlitz subscribed respectively to 19,000 shares and 9,500 shares of Common Stock at a price 
of $.526 per share. All of the aforesaid persons ‘may be deemed’ tobe. promoters under the 
Securities Act of 1933, as amended. a ; ti : 


In February oí 1969, à group oí scven investors subscribed to 47,500 shares and Aaron Sobel 
subscribed to 9,500 shares respectively of the Company's Common Stock at a price of approxi- 
mately $.526 per share. Au. ከ 7E 


In May, 1970, 7,600 additional shares of Common Stock cach were issucd to Mr. Rudolph 
and to Mr. Widlitz for services rendered. Mr. Rudolph ፣ adered accounting services and Mr. 
Widlitz rendered services in connection with a proposed financing which was never consummated. 
Mr. Widlitz resides at 2665 Frances Strect, Bellmore, New York 11710. 


In January, 1969, the Company's initial 26 claims were acquired from Mr. and Mrs. Lark 
Washburn and then leased back to Lark Washburn for a term of ten years pursuant to an option 
which had been granted to the Company by Mr. and Mrs. Washburn on November 15, 1968. As 
consideration for the option, the Company issued 38,000 shares of its Common Stock to Mr. 
Washburn in February, 1969. The purchase price paid by the Company for the claims was 
£30,000, of which $35,000 was paid upon closing of title and $15,000 was paid on February 11, 


1969. Mr. Washburn has informed the Company that he and his wife acquired the property at ` 


a cost of approximately $50,000. 


On March 15, 1970, the original lease with Mr. Washburn was amended and as considera- 
tion therefor the Company issued 7,125 shares of its Common Stock to Lark Washburn and 
delivered its promissory note for $35,000 payable on demand after September 15, 1970, together 
with interest at the rate of 7% per annum. The amendment increased the Company’s share of the 
proceeds from the sale of ore. In addition the Company acquired the right to cancel the lease 
aiter payment of the aforesaid $35,000 note (566 “BUSINESS AND Properties—Operating Lease”). 
The note was paid in full on November 10, 1970. `.“ ነች አ ان زا‎ e RU 


The transactions described above have been adjusted to give efect to a capital rc rg-aization 
effected in June, 1970. EUN CA Kcd NA S. 

In April, 1970, in accordance with a prior agrcement, the Company paid a bonus of $7,500 
to Lark Washburn in consideration of his-having mined at least 500 tons of ore per month during 
the period December 1, 1969 through March 31, 1970. gti e . 


Mr. Washburn may be considered a promoter of the Company .under the Securities Act of 
1933, as amended. GA x i i ks oer" TU 
The Company occupies an area of approximately 150 square feet in Mr..Rudolph’s office at 370 
Lexington Avenue, New York, N. Y., on a month-to-month basis, for which it pays a rental of 
$100.00 per monta. aderit “ይግናቂ ሚክ ታታ ያ ለዎ ከመጣ Ud EE 
ی‎ ae! EE 
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DESCRIPTION OF COMMON STOCK 


The Company has an authorized capital of 1,000,000 shares of Common Stock, $01 par val! 
per share. The holders of the Common Stock have one vote for cach share held, and participa 
pro-rata in dividends when and as declared by the Board of Directors from funds legally ava: 
able therefore, and, upon liquidation, dissolution or winding up of the Company, are entitled to 
share pro-rata in distributions to stockholders. There are no pre-emptive rights. 


In the opinion of counsel, all of the shares of Common Stock offered hereby will, upon issu- 
ance and payment, be fully paid and non-.sscssabi 6 and not liable to further calls. 


cg 
agent of t the Common Stock. . "^ N ° Ree heels ያሎ 


* 2% 


š 


on-Cuniulative Voting 


of Common Stock of the Company have non-cumulative voting rights, which 
1 f more than 509 of the shares of Common Stock voting for the election 
f the directors, if they choose to do so and, in such event, tke nolders 


Jo of the shares will not be able to elect any person or persons to 


The Company will furnish its stockholders with annual reports containing certified financial 


tatements and such other periodic sports containing unaudited financial’ statements as it may 
deem acvisable, ጋሚ MESE እ ምራን ss f i VE" 


on o * 


UNDERWRITING : ^: 7i yl 
., has agrecd, subject to the terms and conditions con- 


ኋ the Underwriting Agreement, to purchase from the Company 100,000 shares oí Common 
Stock which are the subject of this offering. i ነ 


The Underwriter, Provident Securities, Inc 
tained : 


The Underwriter is committed to purchase all of the 100, 000 shares of Common Stet f any 
such shares are purchased, and the Company is committed to sell all, if any are sold. 


The Underwriter proposes to ofter shares of Common Stock, subject to prior sale, when, as and 
if received and accepted by the Underwriter in part directly to the public at the initial public offering 
price set iorth on the cover page of this Prospectus, and in part to certain dealers at such price less a 
concession oí 5.15 per sharc. The Underwriter may allow and such dealers may re- -allow on sales 
to certain other dealers a discount not to excced 5.10 per share." +: 


For information with respect to Warrants to purchase 10 660 shares ዞች the. Canion s Common 
Stock to be sold to the Underwriter, see “WARRANTS” ee $e. 


The Company has agreed to indemnify the Underwriter and the Underwriter has agreed to indem- 
nify the Company against certain abilities, including abiit ies, under th iè Secur ities Act of 1933, as 
amended. SÉ as jer : 


strar and Transfer Company of Jersey City, New Jersey is the registrar and transfer 


# PLAINTIFF'S EXHIBIT 1 


The Company originally negotiated with, and entered into an understanding with the firm of 
a Mises A - NES መ ess s 
Nevin Securities Corp. wherein it was contemplated that Nevin Securities Corp 


would act as the 
Underwriter to effect the public offering contemplated herein. In connection 


with such inten‘ion, 
Kevin Securities Corp. incurred certain expenses. The Company has agreed to pay to the Underwriter 

à non-accountable allowance of $12,500.00 for expenses and legal ices incurred in connection with the 
_ offering, of which the sum of $3,000.00 is to be paid Ly the Underwriter upon i«ceipt of the allowance 
to the firm of Nevin Securities Corp. and its attorney, for reimbursement of their expenses incurred 
in connection with this offering. Any portion of such allowance not expended b 
such expenses may be deemed to be additional undeny stom pensation. ۰ 


the Underwriter for 


The foregoing sets forth some of the provisions of the Vahaa e Aem. but-does not pur- 
port to be a compicte statement of the terms contained therein. For more complete details, reference 


is made to the Underwriting Agreement which i is filed as an exhibit to the Regist: ration Statement of 
which this Prospectus is a part.. 


NE a, ar “8 


WARRANTS “2 702 “er 


In connection with this offering, the Company has agreed to sell to the Underwriter for the 
sum of $10.00, warrants to purchase a maximum of 10,009 shares of its Common Stock at prices 
ranging from $3.00 per share to $4.50 per share depending upon when the warrants are exercised. 
Such warrants are exercisable for a four year period commencing one year after the date of the 
Prospectus. The warrants contain the customary anti-diluzion provisions providing for appropriate 
adjustments in the cvent of any recapitalization, reclassification, stock dividend, and the like. The 
holders of the warrants will have no voting, dividend or other rights as shareholders of the 
Company unless and until such warrants are exercised.. The warrants may not be transferred 
for a period of one year, except to officers of the Underwriter, and thereafter will be transferable 
subject to compliance with the Securities Act of 1933, as amended, and the Rules and Regulations 
therzunder. Any profit realized by the Underwriter, on the sale of the warrants, or the under- 


lying shares of Common Stock purchasable upon: exercise of the warrants, "A be deemed to be 
additional underwriting compensation. iS 


The warrants and the underlying shares of Common Stock have been registered in the 
Registration Statement filed with the Securities and Exchange Commission, of which this Pro- 
spectus forms a part. One or more post-effective amendments to the Registration Statement or 
new Registration Statements will be required to be filed and declared effective before distribution 
to the public of the warrants or the shares issuable thereunder is commenced. The Company has 
agreed to file all post-effective amendments to the Registration Statement or new Registration 
Statements required to permit the public sale of the Common Stock underlying the warrants, 
once at the Company's expense and all subsequent times at the respective holders’ expense. 


For the life of such warrants, the holders are given, at a nominal cost, che opportunity to profit 
from a risc in the market for the Common Stock of the Company, with a resulting dilution in 
the interest of sharcholders. During the term of the warrants, the Company may be deprived 
of favorable opportunities to procure additional equity. capital if it should be needed for busi- 


Md NP tie REA necem ol ሆ"""”” “መሣ: ሺ‏ وس زوس و 
۱ * 
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ness purposcs, and the holders of the warrants may be expected to exercise them at a time when 

1 መቻ e ubi to di qp t 1 1 é : 

the Company wouid, in ail likelihood, be able to obtain equity capital, if then needed by sale ofa”, 
new oiicring on terms more favorable than those provided in the warrants. ۰ 


i . Bere ° 
" a و‎ እ et 8... - ነ" 


t - 


` LEGAL OPINIONS -- 


The legality of the Common Stock will be passed upon for the Company by Moore, Berson, 
& Bernstcin, 660 Madison Avenue, New York, New York 10021, and for the Under- 
, 


writer by Feldshuh & Frank, i4 E. 44th Street, New York, New York 10017. - 


iamour 


E ۲ ^ e = - t x‏ ۹ و 


EXPERTS. e in 


7 


cial statements of the Company included in this Prospectus have been examined as 
indicated and to the extent set forth in the report of Richard A. Eisner & Company, independent 
certified public accountants, contained herein. All such financial statements are so included in 
reliance upon their report and upon their authority as experts in auditing and accounting. . 


` 


ae " « ar. t) dv. 


REGISTRATION STATEMENT 
Tie Company has filed with the Securities and Exchange Commission a registration state- 
ment under the Securities Act of 1933 (the “Registration Statement") with respect to the securi- 
ties citered by this Prospectus. For further information with respect to the Company and such 
securities, reference is made to the Registration Statement, including the exhibits which are a 
part thercoi. Statements in this Prospectus as to any contract or other document are not nec- 
essarily complete and, where such contract or other document is an exhibit to the Registration 


Statement, cach such statement is qualified in all respects by the provisions of such exhibit, to 
which reference is hereby made for full statement of the provisions thereof’: ``: 
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REPORT OF INDEPENDENT CERTIFIED PUBLIC ACCOUNTANTS 


Board of Directors : Mg Aur n EMT way hak እንግ 
Fire Fly Enterprises, Inc. o pO ተ ያመ A 


New York, New York o ራል À tes tere E. ፦ 


We have examined the statements of asscts aad unrecovered promotiozzl, expioratory and 
development costs, liabilities, and capital skares of Fire Fly Enterprises, Inc. as of September 30, 
1970 and the related statements of cash receipts and disbursements from inception (September 26, 
1963) through September 30, 1970. Our examination was made in accorczzce with generally 
accepted auditing standards, and accordiagly included such tests of the accoznting records aad 


such other auditing procedures as we considered necessary in the circumstances. 


In the accompanying statements of assets and unrecovered promotiozzi, exploratory and. 


development costs and of capital shares, the capital shares issued for consideration other tras 

cash have been stated in number of capital shares rather than in dollars. Tris is in accord 5۵ 
the applicable regulations of the Securities and Exchange Commission and, in our opinion, repre- 
sents an acceptable method of presenting the accounts of tae Company. 


In our opinion, the accompanying statem ents of asscts and unrecovered p promotionai, explora- 
tory and devclopment costs, liabilities and capital shares at September 30, 1970 present fairly the 
information required to be stated therein and the statements of cash receipts and disburscmen:s 
presents iairly the cash transactions of. the acp: for the Men September 25, 1908 to 
September 30, 1970. : Die fed ， si - 


;D RICHARD A. ””-5%ሼዶ & COMPANY 
, CERTU7* I: PUBLIC ACCOUNTANTS 


New York, New York ویر‎ ንንን 
November 10, 1970 ae i d 
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FIRE FLY ENTERPRISES, INC. 


STATEMENT OF ASSETS AND UNRECOVERED PROMOTIONAL, 
EXPLORATORY AND DEVELOPMENT COSTS ` 


0 


AS AT SEPTEMBER 30, 1970 


PET heme ot 7^. 
5:22... ss for Capital. °: 
: ۰ Shares Acquired for Cash 
7 p ET fs ice” ው ወይና R^ A ጫ ; 
Current assets: ካይ ee ት NUM 5. ንን ይዘ ocak «ድ NER 

li በዓም ሮቹ ቅው ام عم‎ ካዎ ፍኞ ቃና هجو وت سوم وخ‎ ጋ " 

Accounts receivable ...... و۳‎ ۰۳ E E የቃር موه و وج وود موی ای‎ a i i 
- ^v -s r REA A. 

Total current aSSctS ..ccccceccsccccccccs mpl EOP SER a ይው 


Unrecovered promotional, exploratory and development 35252. ^. 2A 
Mineral rights (Nite D)... eoe ede eee esee o eser oe Tre tu ዕ06.9፡9ሬወ d ^^ Om $55,000 
Less excess of income from mincral mining royalties over promotional, -—.7 7!" ; 

exploratory and devclopment costs incurred (exclusive of depletion): ^ ` 


Mineral mining royalties ددع۰‎ esse ማፈ ያ EE SR geht: it r 3. 


Promotional, exploratory and development costs: ^ ۷ : È 
Drilling سکاف‎ ፍይ ام‎ tba ደች ee mw Iv 6. ones 
" ፆ 4 b ES qe n E ሰ ጎሪ 
Travel (6 ..cccccssees ver Nc ንች ፈም E ር ጋንን ን ጫው ; 5,940 
incentive bonus ..ccccccccccccccccccccccccccccosececece وه‎ 3 7,500 


በ።ብዋርዉር፡ ፈርውፍ፡ ሚል ቅያ AE S EIE‏ و 
Accounting services Mgr Vt OBR “ሰዎ ፍቁቶውፍወዋ ው ጠይ TIEN ' 7,600 . -‏ 


Financing services ...s..sseseseocecooe ——— ده‎ 2.0400, መሬ 


Taxes (othez tban income taxes) ......... : 
Income taxes  ..... و ده و‎ QURE EET C ተፍ CREME MEA UO ARE ድኑ 
Other 6:699ፁ ወው 4040009005409 0 4400000 ወ ፍቀ ወጠወፍናፍብጡውዩ ወ ፍው ሺኮ 925709. ቁ። 1323 


.|ዞ 
|i 
E 


Deferred costs of securities registration (Note D) NANE ets 


Other Sets: oc ماج و و اواج‎ ሐቁ ወው ቀው ماو‎ et its ደፍ v ቻሕ “ቀ ፍ። ናዴ 
€: 
Total ..... —— M Á erectae dové ይፍራ oque T 


The accompanying notes to financial statements are an integral part hereof. 
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FIRE FLY ENTERPRISES, INC. 


24% وف‌صه لبم اه a ፌመመኒሙ‏ 


ST. TEMZNT ሠ- Or ۳ 1AD worn P 3 ' < <? 


ሬዜቁ d let ሬ መፀ 4 دد‎ 


AS AT SEPTEMIDER 30, 1970415 5: 1 7 


The accompanying not^s to financial statements are an integral part hereof, ' እ 


H 
tee 


Payable 
T E ms in 
Current liabilitics: š cu اد‎ ENE $3 
Notes payable (7%)—demand (paid November, 1970) ۲۳۳۵۵۵ B) ከረው ወቹ ር tal rores ውፁ ቁ ውፍ $25,000 
ሪ... 7.1... ጸጋዋ ።ጋ AG ቸን ይው 了 ምም ም ምሚ “መወ ጣው 2,650 
Accrued expenses: ۳ 
本 دی عومجم ون‎ OC ክል: ባቁ ችን ተኝ ጋች هام وج و ی‎ ዑፍ 069906624002 117 
QUNE 62፡98 ው وم واه وج‎ 99 99፡99 PE دنه‎ ውርራ ቁ6 ይኑ ህፍቸሩፍ አመን ቁ መች ር. ማወ ብ "Pt NS “ል 2,957 
በበ... ን ም E ምና ም ላ ሐታ $30,724 
Commitments (Note D) ۱ 
^3 
STATEMENT OF CAPITAL SHARES : 
AS AT SEP EMBER 30, 1970 ri, ALI. 
ሪ - Uwe Number 
S} i a ር of 
as. Paw Nez ር ne ደ E s era ** Shares 
Common stock, par value 5.01 per share (Notes A, E and D): Cie ere e 7 3 a ihr tu 
299196 SIEHE ما موه فا موه و‎ y LONE TILES 2. ውች ቂጠ ی‎ 3 Rino re ve 6e ques 2 1,000,000 
Shares outstanding: mer 2 ር 5 44A ኣ. te RE 
Issucd for cash at a price of approximately 4501- per share pique $310 and an 2st 
option (on whic- the Company piaced no value) to purchase and lease certain ای‎ e 
property to another party ....... EUIS, RFE 3 O نا‎ ie "CORSA sesa = ." 2946300. 
Issued for cash at a price of $.526 per share የባ *5. 000 . ተወው ብፍ بلج‎ ለን EE A 85,500 
E PEDAL Mese ro MAN 
7,125 
2.0 402325 
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FIRE FLY ENTERPRISES, INC. . 


STATEMENTS OF CASH RECEIPTS AND CASH DISBURSEMENTS ^ 


September 26, 
1968 ib. 
(Inception) Nine Montbs - - 
to ۰ Year Ended Ended 
December 31, Decermter3l1, September 30, °°. - 
1968 196 1970 


Cash balance at beginning of period ......;...- ۳0۳725 አርባው CLR Peces) ۱ $—-—. ` $45,000 $ 1770 


"———————————MÁ—O———ÓÓ————— 
۰ ۰ 
à 
ሠ 
۰ 


sal et Common VOIE. مج‎ ቸም ደ eos here ovepscsepsoso tp AOR. foes 310 
Mineral mining royalties ..... ቅ።ፍፍ رب‎ ፍስ ቸዋ ያዊ ያባ , ፡ 9,956 97,656 


Interest on savings accounts ....... eee 9፡)8ው5/ፍ፡ሪ v. 


Disbursements : - : 
Acquisition of mineral rights ............ Sv» io መቁ ፍ4 dne hr y 2655 $50,000 $ 35,000 
Deferred costs of securities registration .......... LE RS Rete TS MICA ታበ 5 35213 
تن‎ ዥው ሥ ود‎ 4ይ ቅ cant ማንም ease, "Ml 


Security deposit .......... painan ETETE 00906-66 os one d. : 200 


~ 


Repayment of loans ...cccccccccccecsce’e dut. 

ነ: ተም... ርያ ወች ነኝ I و‎ A V. hece asses 9:9፡669 ፍናወ tenses 2 ۱ 73,158 : 2782 
Legal EDENE vc 0936695064 የሃ መቸ را‎ DL Th Y ^ . 3818 224 
DUIS QUE مت مج مر‎ e ; 


ቀ... ደዓ ማዲ ee ee ቁፍ ው ቻቹ 6955959999 6999669999 9ሀ0 i T 5 ኡረ 3 د‎ 15ዕ 


۳ 


Bulldozing and hauling ........ Mises تدای باه‎ ፍፍ ی‎ ትይ ی‎ 2 B, 24 


Oilice expense and telephone ...........:... موجه‎ 4 


SHIGE CUES موم‎ ጋዋ ቀት “ር oct i اجه‎ 


Taxes (other than income taxes) م2۶‎ ee * 4,030 
7۳662 NES Lisevecéveasencéeodbecexecvoss to Cokes poets eT: P .ቁ. AAT 2,650 


LONGUE: DOMED ሻዩ ማናው ይ ጋያ و ^ + و دجبا‎ 7,500 


Less increase in notes payable and accrued expenses 137۳ راو عون‎ 


Total disbursements ....... '»eoosos40c6edós5ccoi/,, ቐ መሙ ; $48,492 _ $ 72,312 


‘ 


The accompanying notes to financial statements arc an integral part hereof, '- 


ነ 
.ሖ 
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PLAINTIFF'S EXHIBIT 11 


FIRE FLY ENTERPRISES, INC.: 


, 
` 


NOTES TO FINANCIAL STATEMENTS 


' 


(NOTE A)—The Company: 


The Company's predecessor was incorporated in September, 1968, in the State.of Nevada under the rame of 
Lark Enterprises, inc. (“Lark”) with an authorized capitalization of 2,500 shares of capital stock, without par vaiue, 
divided into shares of Class A and Class D stock. In June 1970, it merged into Fire Fly Enterprises, Inc. (“Fire Fly"), 
a wholly-owned subsidiary, organized under the laws of Delaware ior that purpose, and having an authorized caņital- 
ization of 1,0C0,000 shares, $.01 par value. In connection with the foregoing, cach share of Lark stock ther: outstanding 
was converted into 950 shares of Fire Fly conunon stock, ` The total outstanding (as recapitalized) is 402,725 shares. 


(NOTE 2)—Minceral Rights: 


(1) In January, 1969, the Company acquired unpatented mining claims (see “Business and Prozerties” 
elsewhere in iiis Prospectus) located in San Juan County, Utah, at a cost of $50,000. The claims were her: leased 
back to the selier who mined the claims and the Company received a royalty from the proceeds of the ore seid On 
March 15, 1970, in consideration for issuance of 7,125 shares of the Company's common stock and a $35,600 rote, the 
lease terms were amended (increasing the royalty the Company is to receive). The lessce is a director and major 
siockheicer of ihe Company Also sce “Business and Propertics—Operating lease" and “Management—<ecstain trans- 
actions” cisewicre in this F rospectus. 


Ti. 


afcresaid note has been paid, and by the lessce at any tine. Said -^ote was paid in November, 1974 A third 
party is entiticd to a royalty on ore extracted from Certain of the  ompany's claims. 


(2) At September 30, 1970, the Company was in the devclopinent stage and had made no determinatioa as to 
the exicnt of its ore reserves; accordingly it made no provision for depletion, 3 ። ” 


‘ 9 


(NOTE C)—Federal Income Taxes: 


M TODO ።.” ۰ ar? 4.0%. ሬ 


&t December 31, 1969, the Company had net operating loss carry-forwards expiring as follows: 


Year Ended 5,5; Lib. ls zT 
December 31, ' ነ መ ۱ 


زا ሽር ያ‏ ی رم یم WU‏ 
T 4‏ هام ریا نگ منم دنه یوم WG‏ 


9 f e. MINE ' 


(NOTE D)—Deferred Costs of Securities Registration: ^". i X ST pr 


Costs incurred by the Company in conncction with the registration of 100,000 shares of its common stock are 
being deferred. Upon consummation of the offering, the Company will charge such costs to additional pzid-in ር=2 
Attention is directed to “Warrants” elsewhere in this Prospectus with respect to warrants to be issued to the Under- 
writer in connection with this offering. tet Se tud! ed እ 


۱ 
፥ 

፥ 

| 

| 

t 

i 4 

lease is to expire in 1979 but may be terminated upon 30 days written notice by the Comminy afier the | 
7 | 

| 

f 

t 

! 
ብ 

፦ 

f 

$ 
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PLAINTIFF'S EXHIBIT 15 
AKARA PARTNERS 


MADISON AVENUE, NEW YORK, N. ۲, 7 


(212) 682-2662 a 


September 16, 1970 


Mr. Jack Snaw 

Sun and Surf Apartments, #220E 
100 Sunrise Bivd. 

Palm Beach, Florida 


Dear Jack: 


It was indeed a pleasure to see you again on Monday. I would 

like to reiterate in brief our conversation. First and foremost, 
let me assure you that your position in Monarch will be protected 
as we discussed, -and I intend to the utmost of my ability to try 
to bring you "whole" again. 


As I discussed with you, I would like to have your assistance and 
your participation in our new investment vehicle. Being in the 
investment management business, I have been faced with many requests 
by my personal friends and family to counsel them on their invest- 
ment strategy and portfolios. Much as a physician dislikes giving 
medical advice on first sight without having thorough knowledge 

both before, during and after consultation, I too have avoided 

as much as possible giving investment advice in a cursory fashion. 
Unfortunately, I have seen too many professionals among my friends, 
and I suppose I have been guilty of it in the past myself as well, 
give advice to an individual to sell a particular stock in their 
portfolio without understanding the full implication of such a move. 
I have also been in the position of forgetting who bought what stock 
and when and thus, being unable to inform everybody as to exactly 
when they should sell. 


It is my desire to provide my close friends and family the best 
professional advice possible. Therefore, this is the reason for 

the formation of Seijo Associates, another investment partnership 
commonly known as a hedge fund. I have attached a copy of a memo 
which was written by me 886 which I believe you already have. This 
explains in short the principle of what a hedge fund attempts to do. 
Also enclosed are a few copies of the partnership agreement. Other 
salient facts are as follows: 


1. The partnership will be a Connecticut partnersnip filed 
in Connecticut (for tax reasons). 
2. Its fiscal year will begin August 31. 
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September 16 
Page Two 


3. The auditors will be Laventhol, Krekstein, Horwath & 
Horwath. 

lh. Cur prime broker wil? be Lynch, Jones & Ryan, members 
of the New York Stock Exchange and the American Stock 
Exchange, and specialist in dealing with hedge funds. 

5. Attorneys to the partnership will be Feiner, Curtis, 
Smith, Goldman and Goldman. 


Altnough I have aluded to my basic investment policy in our 
discussions in the past, perhaps it would be worthwhile to re- 
iterate it as follows. Any investment undertaken by me as port- 
folio manager must be measured by a variety of rigorous criteria 
and standards. Among other things, competent management and a 
proven record of growtl or potential for growth in the future 

is required. A highly disciplined anû tough-minded attitude 
must be taken with each and every investment, with special 
controls being used constantly and systematically. 


Of ccurse, one cannot promise anything by the very nature of 
the business in an undertaking such as this. Yet, the net 
asset value of Takara Partners, of which you are a partner, 
appreciated 16.6% in the latter half of 1969, and its net asset 
value has increased 8.7% from January 1, 1970 to July 30, 1970. 


I am hopeful that you are still enthusiastic about helping me 
and participating with me in this venture. I know that raising 
funds at this point in time might be a difficult task, but I 
would appreciate your help. I might alse add that the minimum 
investment for Seijo Associates is $50,000. 


I hope to see both you and Rose heic in New York shortly. Please 
give us a little notice so that we might arrange a dinner with 
John and Diane Avalon. 


Best regards. 


NE uiae 
۱ 


l; 
pew 


KIYOSHI YAMADA 


AY/mm 


X at PLAINTIFF'S EXHIBIT 16 ፍመ 


Business Founded 1842 


ات OF OFF ices‏ وب 
፲፪ ፡ ሥክ/‏ و wats‏ " 7 ۱ 
Om REVERSE LOR Woodcock, Moyer, Fricke é? French mew watt soer U^ it‏ 
lacorporoted PHAADLUW ል በጠየ ።“ር:44 imm MON‏ 
CHESTHUT STREET  #ቱኢሖር)፪ኤዎዞ።ሊ PA 1908 i‏ 1900 - -- 
LOcusr 9-2300 5‏ 
CUSTOMER'S MONTHLY STATEMENT , ፡‏ 


-- ده‎ 4 CUMMING TAYLOR 5 FRENCH INC。 


r ACCOUNT ዘህመዉይ(። همه )و‎ (nO es * 2 
i p ROSE = ناگ‎ ንው 271 6685 12 02/28/71 
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: 127 Sur 2155 23 293015882 CASH Á 
^ PALM ۲ FLA 6 S .-%ር5 NO 2533 à : 


P serra 
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1 
n et: 2-0 
31 zi | L 23۸ 6 5۷ WARRANTS — 51000 
341255 122-21 eSc^| VISUAL SCIENCES INC ^ 90000 
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PRESENT BALANCE 


SECURITY ۷ 

LC NG #Sc| CELTA CCRP SF ۸ 
Lee Soc] FIRE FLY ENTCRPRISES INC 
Lest] 2ርዕ c SYN CRCMEX 2225 CL ለ 

LC*g| 1606 ا۵۸؟۲1‎ SCIE"CES ine 


PLEASE RETAIN THIS STATEMENT FOR TAX PURPOSES 
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PLAINTIFF'S ZXHIBIT 25 

NDANT ADVEST CO.'s ANSWER 

RROGATORIES, pi 5 and 6 o 
- 5 ወ 

13 3 


y 


a. te No such r 
b) Not appli 
(c) Not appli 
(d) Not appli 

15. (a) Negotiat 
(b) Clifford 
(3 Peter N. 

16. On three dates 
transactions o 
connection wit 
stock of Fire 

(a) * of 

Shares and Type 

of Order b 

4$350/Purchase 6 


a 
e 
e 
ኢባ 
® 

p 


300/Se11 


ው> 


سم 


71 


100/Se1 


m 


250/Sell 
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commendation was 
able 
able 
able 
price 
swain 
iglebach 
in 1971 Advest Co 
behalf of certai 
the purchase and 
.y Enterprises as 
Price (c) Da 
3/4 4/2/7 


1 / 
ፊ/ 
87. 


1/ 


1/ 


N 


N 


made 
. ex 
n € 
n Ot 


4/2/71 


4/2/71 


4/2/71 


4/2/71 


4/2/71 


4/ 


/ግ/ግ 
of 


71 


the 
-— " > 
ecuted several 
its customers in 
sale of the common 
set forth below: 
(d) Name & Address 


of Seller or 
Purchaser 


Cympetitive 


Att:Gordon Fleisher 
9601 Wilshire Blvd 
Beverly Hills, Ca? 
Arthur P. Beliis 

49 Shady Lane 
Philadelphia, nn 


William Frank 
Wynnewood 
Apt. 610 

Wynnewood, 


Mrs. Alyce 
Greenhill Apts.FC 
Philadelphia, Penn. 


William Davis 
65 W. Brother Drive 
Greenwich, Conn. 


Hyman Escava 

1836 Ocean Parkwzy 
Brooklyn, New York 
Philip E. Goldfein 
19 West 44th Street 
New York, New York 
۸ 6۵ 
Center St. 


n 
renn. 


nne 
t 
1 


PLAINTIFF'S EXHIBIT 25 


| DEFENDANT ADVEST CO.'s ANSWER TO PLAINTIFF'S 
INTERROGATORIES, pp. 


5 and 6 only. 


(a) # of ۲ 

Shares and Type 

of Order (b) 
200/1 6 
100/5611 6 
100/5611 6 
500/5611 6 
900/ 5611 6 
500/ 5911 6 


1000/Purchase 3 


1000/ 5911. 3 
500/Purchase 4 
500/Sell 4 


(e) Customer 


(፻) None 


3/8 


(c) Date 


4/2/71 


4/2/71 


4/2/71 


4/2/71 


4/2/71 


4/2/71 


5/18/71 


5/18/71 


6/14/71 


6/14/71 


1 


—— 


(d) Name & Address 
of Seller or | 
Purchaser 


| 
Dr. Edward J.Grabarek 
20 South Center St. | 
Pottsville, Penn. | 


Mrs.Adele A. Kauffman 
Towers of Windsor Park 
Apt. K-5-P | 
Cherry Hill, N. 3. 


Barry Leonard 

Plaza Apts. Apt.24-A 
18th & Parkway 
Philadelphia, Penn. 


Ivan Popkin 
8517 Fairview Road 
Elkins Park, Penn. 


{ 
Mrs. Rose H. Shaw | 
Sun 8 Surf Apts. 

Apt. 22-E | | 
100 Sunrise Blvd. 
Palm Beach, Florida | 


Dr. Emanuel Tress 
7900 Old York Road 
Elkins Park, Penn. 


Herzog Co. | 
170 Broadway | 
New York, New York 


Jacob Blumenthal 
1333 School Lane 
Rydal, Penn. 


| 
1 
| 
Herzog Co. | 
170 Broadway | 
New York, New York | 
William Davis | 
65 W. Brother Drive 
Greenwich, Conn. 


- DEFENDANT'S EXHIBIT A ۰ 
COMP °ETITIVE ASSOCIATES INC. 
iG OF THE BOARD OF DIRECTOR 
JUN}: 25, 1970 


Ce 


A meeting of the Board of Directors of Comoctitivec Associ 
(the "Yusd!") was held on June 25, 1970, zt the off 

Wilshire Boulevard, Beverly Hills, California at 10:00 AM pursuant to 
notice in writing. There were present at tie meeting Mr Richard 
$T. Boesel, Ir., Arthur Underhill ind Rebert L. Sp: 


invitation of th 


c Boord, Messrs. Peter Landan and Phi; ip N. Smith of 
í ‘shall, Dratter, Greene, 
kiz, Thomas Raychel 


《~ 


" 


Mr. Risman called the meeting to order and Mr. Markizon kept 


4 
while managing the 555815 of the Fund (a copy of the performance ? 
í 


1 
ssuc of ihe probicm 1s of 


9 
3 


r and since notice must bc gis 


upon termination, it iuc jon would result. Questions were 
C 


raised as to the posture the © 


ሙና 


=ር i dl tuke in this matter without anycnc 


1 . 


would be. After dizcussion, it was unanimously 


=. 
e 
T. 
“ 


knowine orccisclv what t 


RESOLVED: To terminate the present re Managers 
of the required notice to all ifanagers. 

Mr. Randolph then presented his reasoning to reduce the number 
of Portfolio Manag ers from four to two co nsid 

under panic dais 4 31 the present time. He be " describing what he 
ers. Hew yid mangers who wort 


ni 
dering the reduction of assets 
ጌ ۴ ማነ 
“ن‎ 


was looking for in new portfolio mana 
zs a {cam witha single leader; a group that was young and a group that 

had no administrative p*oblems. 11 was his intention to limit the managers 7 
to 20 stocks. Also, he felt it was best to ratain discretion as to e the 


cash ilow would be distributed between the various managers ra her than 


2 
ኒዓ 


accorcing to à set formula has been the method in the past. ‘Re: 
Randolph the engzsedsin a very detailed. discussion of cach of the 
portfolio ma segers who the fund manager was proposing to the Board of 
Directors. The materials he submitted to the Board are attached to these 
minutes. Mr. Levin was concerned as to whether a prospective manager 
who now only managed private moncy would lose its investment advisors 
act exemption because 31 was minieing اه‎ publie vehicle, Mr. Bevin asked 
whether the prospective managers had checked that part with counsel. Mr. 
!d 


Landau indicated that they had and their counsel advised that there wou! 
-259a- - 
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DEFENDANT'S EXHIBIT A : , 
bc no problems. Mr. PBocscl expressed concern that the new managers, 


.* all private inoncy managers, would comply with the 19-10 Investincnt 
° Company Act and responsibililics of that Act. Mr. Rismaa indicated 
to the Board that this was an area of expertise for Mr. Markizon and 
that thc process of assuring compli 


ance would begin immediately after 
the Board had agreed to the new managers. Mr. Randolph indicated 
that it was the fund manager's intention to get the portfolio ma 


anagers 
together monthly. 


The Board then unaminously 


RESOLVED: To recommend to the shareholders that 
the two: new managers of Competitive Associates Inc. 
be Takara Asset Management Corp. and Shaw M anagement 


D TTT e ۰ > هه‎ 
- „herse, Discussion then turned to who 
would notify the outgoing managers and Messrs. Boesel and Randolph 
agreed to take that responsibility. The Board indicated its desire to 
five every opportunity to the old ‘portfolio managers to resign rather 
than be terminated if they so desire. Messrs. Randolph and Bocsel 
both indicated that this would be carricd out. | 


Mr. Riman then asked Mr. Smith co discuss witi "d 
proposal.changes in the management management contract. Aítcr à : 
lengthy discussion the preliminary proxy, page 10, attached, wes shown 
to the Board and approvalwas requested for this. A motion was madc 
and it was unaminously 


, RESOLVED: To amend thc management coniract between 
4 the Fund and the Fund Manager as outlincd in the 
preliminary proxy, copy attached. | * 


The Board then considered 5 proposed provision for the new contract 
with the fund r. inager and the portfolio managers which will provide that in 5:3 
emergency CCC can act as a portfolio manager, withoul compensation 
as such, until the formalities of, the Investment Company Act of 1940 may 
be satisfied and a new portfolio manager be hired to manage that portion 


of the portfolio which has been "orphaned" by the termination of a port- 


folio manager contract. Upon motion duly made and seconded, it was 
unaminously 


" 


: ° RESOLVED: To amend the Fund Mar ት Contract and the 
Portfolib Managers contract ta allo Fund Manager to 
manage assets of the Fund on an intern basis in an 


emergency. ut Ga aM Ol A 6 


| ^ gem. 
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DEFENDANT'S EXHIBIT A. ۲ 
The next proposal the the Board discussed concerned changing 


the existing formula allocation of new allocable assets so that henceforth, 
the Fund Manager will be able to distribute new. allocable assets to 
portfolio managers in its solo discreiion. After discussion, a motion was 


1 


duly made and seconded and it was unaminouly 

RESOLVED: To amend the Fund Manager Contract to 

allow the Fund Manager to distribute new allocable 

assets in its sole discretion 

The Board then discussed ትች the fee structure for both 
the Fund Manag r and Portfolio Manager. Heretofore there was no 
inimum base fcc, although a negative incentive adjustment could be 

carricd forward against future fees. Because of this, any new manage 
would have to work fox {me for the first ycar and Mr. Randolph could find 
no worthwhile manager to take the job under those terms. Thercfore, 
Mr. Randolph recommended and, after a motion was duly made and 
seconded, it was unanimously 


RESOLVED: To amend the Fund Manager's Contract so that a 
minimum base fce would ሕፍ pzid to both the Fund Manager and 
Portfolio Manager. . 


Another resolution put before the Board was to ጠርቸ from the 


1 


fund manager's contract and the portfolio managers! contract the right 


to receive brokerage or reciproca! business, other than on a normal 
brokerege luis. The Doocd discussed whether an affiliate of the (un^ 
manager. might receive brokerage or reciprocal business, and pass part 
of the profits back to the Fund. It was decided that this would more 
rightfully be decided by the Board of Directors to be elected at the sharc- 
holders! mecting. The Board wished to make it known for the record that 
-it would only suggest approval of the climination of the prohibition on the 
condition that arrangements to be negotiated between the Board and the 
Distributor would be no less favorable that arrangements previously 
negotiated between Admir ality Fund aud The Income Fund of Boston, Inc. and 
the Distributor. : ላ 
The Board was then asica to nominate the slate of officers to be 

presented to the shareholders at the next s sha archolder mecting. The 
following nominees were proposed: : 


Richard E. Boecsc, It. . . 
Arthur J.C. Underhill i : 
J. Perry Smith i 
Henry Homes, Jr. 
Jerome Robert Randolph 
Michael ۸ 


James B. Barron 
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p DEFENDANT'S EXHIBIT A 
The Board then authorized the Secretary of the Fund to 291,111! a 
proxy statement to the Securitics and Exchange Commission for purposes 
of having the shareholders vote upon the above mentioned proposed 
directors and management contract changes az well as the change in 
portfolio managers. \ 


Mr. DBocscl then introduced a motion for the Board to c!... 
officers for the coming ycar. The following people were nominated: 


Jerome Robert Randolph President 
i Michael Rizmen Vice President & Secretary 
; Thomas Raychcl Vice President & Treasurer 
Alan Markizon ` Assistant Secrctary 
Waltcr Latimer Assistant Treasurer 
David J. Servente . Assistant Treasurer 


Upcn motion duly made ard seconded it was unaminouly. 
y y 


: RESOLVED: That the above nominees be and hereby 
arc clected to serve for the coming year and/or until 
their.succcssors are chosen and qualified to serve. 


Mr. Raychcl presented to the Board the selection of Haskins & 5 
as the Fund auditors for the coming year, to replace the Lybrand, Ross 
Bros, and Montgomery firm. Mr. Raychel explained to the Board the ‘ 
importance of a good working relationship with the auditors, particluarly 
in the light of the great complications tha.t a multi-management fund 
experiences. Mr. Sprinkel asked if the Haskins & Sells firm was qualified 
fe be involved in the compléxitics of the Fund and Mr. Landau advised him o: 
other Fund experiences with Haskins 8: Sells, Mr. Bocsel stated that if 
i” Raychel, the chief financial officer, was convinced that a change was 

. in . ሮ best interest of the sharcholders, providing the firm so se.ected was 
compe tàn the field of mulli-management funds, he would support it. 


C The motion was made and seconded and it ۱۳۵ ۶ ۴ 


DEFENDANT'S EXHIBIT A 


RESOLVED: That the Board would approve the selection 
of Haskins & Sells as the auditors for the Fund for the 
coming year, with the vnderstanding that Mr, Raychel 
had the right to come back to the Board prior to July 15, 
1970 if he believed he could not function preperly with 


i s : CE 
1 this firm as auditors for the Fund. 


A discussion then ensucd as to how the Fund mi 
the $2 ycarly fce due from sharcholders. It was ori 


ght best collect 
ginally thought 

that such a fee would be recovered from dividends, but there have not 
been any since the inception of the Fund. Discussion centered around 


collecting it on redemption, but no resolution of the matter was made. 


There being no further business to come before the Doard, upon 
motion duly made and seconded, it was unanimously: 


RESOLVED: To adjourn 


Adjourned 
A true record 


۳ / 7 ۱ , 
fC ا‎ EMT 49-959 4 
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DEFENDANT'S EXHIBIT A 


COMMON ELEMENTS POSSESSED BY ALL NEW PROPOSED 
PORTFOLIO MANAGERS 

A. Where the decision-making process is free of any. public 
conflicts of interest. Here we are concerned primarily with those 
organizations. that have their own public vehicle. It is oz belief ብል 
if their portion of Competitive Cepital outperforms one's own Fund, 
it advertises that there 35 a better place for his shareholders to go 
with their money. This cannot be explained away by sayizg it is easier 

` to menage a small pool of inoney than a larger one or that he can get’ 

better performance when he concentrates — ` Such reasoning only 


documents the inherit superiority in the Competitive Capital concept. 


“ 


Likewise, 5 management company cannot invest both pools of capital 


the same way as then each have been encumbered by the grezzer. assets 


which the other brings to it. With a firm with no public vehicle, 
Competitive Capita; os Associates then becomes tizir showcase to the 
public -- provi; .:.: JG, .acentive. 


B. An... -aez philosophy that advocates intensive money 


»ቃ፦ 


manegemer. ده‎ opposce to 'Ibuy/hold blue chips" rp——osophy. 


` C. A disciplined system for taking profits ar eliminating losses. 
D. The ability of that organization to attract, motivate and 
ጫ= 


hold good pcople. 


፦ 


E. The ability of that organization to concentrate one's energy on 


أ 


managing a portfolio and awey from the day-to-day people, administrative 


and marketing problems. E. 
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F. The ability and access of the organizztion to use a complete 
network of information and research. 

G. Where the decision-making process is centered with one 
individual but where this individualuis able toinisr-act with a srhnall 
group of perhaps 3 or 4 people. Flexible investment decision-making 
procedures and the placing of responsibility with one individual are 
peramount. ۰ 


H. Where outstanding performance records (all documented) have been 


realized over the past two years. 


i 4*4- 
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d TAKARA PARTNERS 


Date established -- July, 1969 


Based -- New York City 
Assets under management -- $22 million 
Performance -- 1970 +5.3% . 


1969 +14. 355 


Takara Partners are private money managers and do not at present 
manage public funds. They presently manage a domestic partnership 


with $6 million in assets called Takara Partners. Takara was up 14. 3% 


in 1969 and is presently up 5.3% for 1970. They also manage Armstrong 
P y Up y 2 


Investors S. A., an offshore fund with assets in excess of 58 millior 


The fund common-ed operation on February J5th of this year with a 


up 5. 50, Several private accounts are also under management totaling 


slightly over $8 million. Armstrong Investors and the private accovnts 


ላ 
和 ۰ 


are managed by Everest Management Corporation, an unregistered 


investment advisor-of which John Galanis and Aki Yamada are the 


-principal stockholders. A biographical sketch of principal people of 


“4 
t 


the organization include: 


Louis G. Zachary -- Chairman of the Board, President and Director 


From 1945-1946, Mr. Zachary sorvad in thc U.S. Navy. He 
attend Harvard University from 1946-49, receiving the degrce of 
Bachelor of Arts. He then attended the Columbia University Graduate 
School of Business from 1949 to 1951, from which he received the ' 
degree of Master of Business Administration. From 1951 to 1952, 
Mr. Zachary was employed at the Dewey 5 Almy Chemical Co., a 
divicion of W.R. Grace & Company, and from 1952 to 1966 he was 
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employcd by Union Camp Corporation as gencral manager of its chemical 
division operations. In Januzry, 1967, he joined Drake Management Inc. 
as Vice President of this newly created investment management company, 
which managed up to $75 million of investment funds. In Novembcr, 

1969, together with Mr. Yamada and Mr. Galanis, he organized the 
Investment Manager. : , 


Akiyoshi Yamada -- Vice Presiuent and Director 


Mr. Yamada wes born in Tokyo, Japan, in 1942. He attcnded 


Business School from 1964 to 1965, from which he took a leave to work 


at Kuhn, Locb & Co. At Kuhn, Loeb & Co. from 1965 to 1969, Mr. Yamada 
became senior analyst responsible for special situations and was named 


5 
Assistent Vice President, the youngest in that firm's history. Additionally, 


he was responsible for foreign bank accounts on a discretionary basis. In 
June, 1969, Mr. Yamada leít Kuhn, Loeb & Co. to form Takara Partners. 
John Peter Galan's -- Vice President and Director 

Mr. G : ded “ernecune Universite from 1959 te 1902, from 


which he received the degree of Becheior of Arts; he then attended 
Boston University Law School from 1963 to 1965. In_June, 1965, he 
joined Merrill Lynch, Pierce, Fenner & Smith, Inc. where he eventually 
was employed as an analyst serving primarily the larger institutional 
clients. During this period (1967) he served on a discretionary basis 

as Portfolio Manager of the Neuwirth Fund, Inc. In February, 1968, he 
joined the Neuwirth Fund on a full-time basis as Vice President and 
Portfolio Manager.: During 1968,.the Neuwirth Fund, with assets of 
approximately $80 million, was the top performing U.S. mutual fund. 
Mr. Gealenis also served as a Director of the Downtown Fund, a fund 
affiliated with Neuwirth Management. Mr. Gelanis continucs to serve 
as a Director of the Downtown Fund. 
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SHAW sx ANTAC'r የፐ” እየፐ COMPANY 
12۸۷6 3ሃኔሪ ኤሬ ዓ4ፊ እእ. ኤሪ ሐሃኔ 4.ፊራ ۷ j ኤ ሐ ሐ ى الما‎ 


ማም 4^ ^ ሣ ። (vtr lar “ስጫቶ "3*1 papiry መ مب‎ ጫ ያና م‎ 
Assets under management == newly createc corporal to manege 


C 
4 


for Competitive Associates 


Mr. Ralph R. Shaw is presently a Vice President of Flescl 
Becker /.ssociates, a private partnership with asscts of approximatcly 
$25.5 million, and of FBE Partners, a private partnership with assets 
of approximately $9.5 million. During 1969, these two pools of money 
experienced a decline of 2.7% and for calendar 1976 to date, has 


experienced a decline of slightly over 15%. Because of legal compli- 
- ==> e ሠ 


cations with the two private partnorzli 


separate corporetion be established in order for thc organization to 


“መቃ 一 上 


manage money for Comps ctitive Associates. The principal officers of 
E ۰ 
the over- al! organization include the following persons: 


Malcolm K. Fleschner, Chairman of the Board. Mr. Fleschner, 


51, holds a B.S. in Economics from the Wharton School of the University 


of Pennsylvania. Prior to 1956, he was self-employed in real estate 


and commercial activities. From 1956 through 1962, he was associated 


with Werthcim & Co. and,-from 1962 to 1965, was Chairman of a 


c 


New York Stock Exchange member firm. In mid-1956, Mr. Fleschner 


formed The Fleschner Company, the predeccssor of Flegchner Becker 


Associates. ፡ ; 
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4 ፕ - ዒ ያ T 1 ۹ ^ é * 7 5 ^ ውግ 

ነ8 212212212 J. ce 44 1 aval, JCCKCT, 20, Grau «CQ CUI 
la 1 1 13 3 1 1 y in 1953, here ከር was elected to Phi 
Beta Kappa. In 1955, he reccived an M. B.A. with Distinction from 
Harvard University Gradu: School of ation. From 


19 | 1966, Mr. D T associaicd ኒ Wertheim & Co. as a 
securities analyst and institutional salesman. In April, 1966, Mr. Becker 
and Mr. Fleschner formed Fleschner Becker Associates. ۱ 
Leon Pomerance, utive Vice President and Treasurcr. Mr. 
Pomerence, 54, was 285061246060 with Model, Roland C.. from 1953 to 


T4. T ) o Tur 1 0¢ ) was a iz Iwith H. Hen . 
1964. From 1964 to Junc, 1969, he was associated with H. Hentz & Co. 


e مه‎ 4. n4 — s«93 aad 106914949913 al o 4 ۹ 
)ariments anc serviccc insiiiutiona accounts. aN 


Fleschner Becker Associates in June, 1969. He is pre ‘ently on the 


Ralph R. Show, Vice President. Mr. Shaw, 31, received an M. B. A. 
in Public Accounting irom Hofstra Univerrity in 1959 and a J.D. degree 


from New York University, School of Law in:1966. From 1966 to 1963 


i YT TE UI መዊ ' ሞሎ 
Mr. Shaw was a senior securities analyst with Standard & Poor's Corp. 


and in 1964 was 2 senior securities analyst with Painc, Webber, Jackson & : 
Curtis, Hc was Manager of the Institutional Department of Coleman & Co. 
from 1965 to 1966 and from 1956 to 1967 was with Wertheim & Co. as a 
senior sccuritics analyst. Mr. Shaw was a Vice Pircsident end portfolio 


manager of Sharcholdcre Mana 


[ cement Company from 1967 to 1950. 
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"DATE: dune 18, 1970 


COMPETIVIV ASSOCIATES INC. 


GIBRALTAR MANAGEMENT 


፦ oe‏ ات 


asons Equity Corp. ۱ 3.1. ን ۶ 20,390 $450,060 
asons Nursing Centers of America Inc 30,000 130,625 .1,£520,060€ 
i $131,015 $2,290,600 
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 ፒፎ SEABOARD CORPORATIO)?: 


9291 Wit Si titt. IDOULEVATID, tu VCI Y Hit Ll. S, CALIFORNIA ^3210/(213] 278-6203ያ CALLE » 50 Ae 
۰ , j ኤን SCAG 


Mr. Akiyoshi Yamada 

Takara Partners ፪ ; ۱ 

542 Madison Avenua’ -1 5 > - 
UM York,- New York 10017 


Dear Ver. Yarada: à ‹ op m. 


As I mentioned during our telephona co. sensation last weckt, 
Compotitive C7 vital Corporation and the two funds for which it acts as 
fene manager, are vitelly.interested in maintaining open communication s 
'.and giving as much operational guidance oc possible to the Portrolid Maritagqe:s. 
We are also deeply concerned about the various problems concerning com- 
pliance wilh the Federal securities laws that anc. created by the operatic: of 
rnulti-7nanagomoent funds. Asa beginning in our endeavor to open comenuni— 
cations and to assure Uxt we both do noL run afoul of the applicable rules, 
this letter will both give you information as to our operations and also requests 
‘information concerning some of your operations, 
1 have been ashed to outline some of the difficult arcas. Irvest- 
ment restrictions on the partfoiio of Competitive Associates Inc. eminate ۳ 
from two sources: the Investment ‘Company Act of 1940 and scif-imposed ne- ; 
strictions by the. fund. As 1 have explained during our conversations, questionn 
situations will probably nat fit the given rule precisely and our office is a- 
vailable at any time to rander dzcisions a to the prepriely of ony transaction, 
The following are the restrictions adopted by the sharcholders: 


1. Margin purchases. for the fund as a whole are limited to rs 
50% of ils net assets, . 


2. Short sales are limited to 2355 of the valim of the fund's 
nel assets anda shart position in any class of one issuer 
may not be greater Unn 5% of such class. š 


9. The purchase of puts and calls ane timitod to 1075 of the 
ና p , ፦ ^ a ۰ 
Malus: of nct assets of ti ۰ 
^. No purchases ef cocuiti^s of another نامز‎ CODIDCOON, 
except in an opan nn ዛክ. ooowesactions - 
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C, N | 4 ‹ y b ° ) o € iG as 2 
in mmc ^ * ^ j 
ኣ ww rat B r ' enum መኔ ۱ ኣጫ አጣ c/ à م‎ . = 
7. ajAs to 5075 ወቦ ASSELS, ን more than 575 may be ኒስ 
۰ —— of oy “¬ ግ” 1. ሠ M መነ ۹ » ፌ2 
vested in any onc ¢ Jno more uan 4075 in any class 
of voting scc ities ۵ 2 en, > 
LI " 
m a. eat aja © ^ چا‎ c7 r tatan? fees ያ 
b) As to the other 5055, no marne than 25% of its total assces in 
eem) 5 | - ¬ O° ን ኣጫ ፥ Tee 
one issuci^ end no r ot | 2255 in the secimitiecs of one ۰ 
۰ : 
" A ۳۹ ere? Af tana a ዶሮ EE tal ገ ሓራ ۲ © 
8, No more than 1 of tne value of total assets maybe invested in 
1342 ~7 af hs መ - 
PUolicly Sig real Co. nVes! |ነኤ L > ቁ 


9. The fund may not purchase securities of a company where the 


officers and dircetoars of the fund, Uv y» fund manager on the port 
folio managers who individually own 1% of the securities of 
that comps ny, as a whole own 5% on mono of such socuritics. (S c. 


'a general rule if the persens indicated above own more than 595 of 

a company, the fure! cannot buy its securities). (We will endeavor 
to supply you with the roro required in order to comply with - 
this rule. To help us to begin such com; nilation, please incicate to 
us the names of all companies in which any officers or dircctors of 
“your cornpany own more than 4 of 1% and please indicate what Per 一 
centage is ownsd. ) E 3 


ee 


10, Subject to the concentration lirnit 5 indicated above, the fund may not 
invest more than 10% of its assets in restricted securities CLettered 


toc! T ۰ 
۳ 


AM ma agens must be aware individually of the restrictions, but 
in most of the cases Ure Fund also may run afoul by the collective action of 
4 i با‎ ` J 
the manogers. Therefore, the primary —Ó rests with all the manit- 


۹ ی ሥና Vhs ያክ‏ کوج یس rsrsr ie 1 ምም በይ vs vet‏ و 
gers anc CC “ን JouxXiy, anc ۵ NICALIONS wii: DO Ve ' 1በገ portant.‏ 
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Mee v. CCC 

“Uc tions the For 
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-| raanagers will hp 


tfolio 
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or 


There i 
lona ane 


2 possibi 
me, 


1 
SLAC 


will then elbempt to execute the Lrunsaction follevving the 
NININ 
and if not he 


first senva bas 


ffi 


UTS OCIS d TICE | Lif any officer, Gi- 
noclon^, paru | ኃዷ21ር1ፎሦ of tho fund, any rnansgon on 
any pionit of hon company the fund cannot buy the 
i scouritics of ! 5 rule can be vary tricky, as my "simple 
language" 5 iaubts, please call. - 
፪ These are, the pun restrictions of which you must be aware, 
but there are more technical ones, which including the above, are set out in 
greater dotail on pages 5 through 9 of tha. prosp »ectus. 0 
ZR 1 have been asked about trading procedures and problems ihey 
raise. While 1 would hape that all the tradans fon the submanagers and tne 
trader fon CCC will very shortly meet either in person oo in a conference 
call to discuss trading strategies and similar probiems, there ane cc entain 
things which 1 will outline haere: All of tio submanagces e and CCC will cic 一 
signake people who have authority to both ormcdon execution. and receive such 
orders, inan a portfolio managern decides that OAL shall be mace 
the designated person will call oun designated parson, inform hira of the ህር፦ 
cision, and give instructions including peice, quantity, time and other suggest 


in~- 


sub- 


ግም 
lee 


If such executions takes place th 


Will be kept Pp sed of its preg 


ross 
l^. 


ts araong orders. Orders will 
is and if there ts conflict the 


ility of confli 


manager will be وراج‎ If at the time the submanager attempts to plac ce 
an ordon and another submannganr on the managements nd Admiralty Funct or 
i Tho Iscome Fund of Boston ere attempting lo execute a transac stion on uo 
^ Une: ۵ will ییاه جرب‎ med that *ኣጭኗ» 
nido of that eocuoi^y and ve can get back to 
n respond as to wither ar not he dosis 
uan aoeurity ia "clean", Fic can aiso indicate 
fon, but cit Une urkierstanding that it will not 
is prion in time is completely executed on 
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DEFENDANT'S EXHIBIT C 


meeting of shareholders 
fice of the Corporation, 


ifornia on October !, 


held at the office of 


t s 
1°70 at 11:00 a.m.» Pacific Coast 


The Assistant Secreatry taen stated that it was in order 59 consider 
the election of sever. directors of the Fund 2s identified in the 


ኣ 
| j Michael Risman 
| Jerome Robert Randolph 
| . Henry Homes; Jr. 
| j. Perry Smith oo 
| Richard E Boesc!, Jr. ን 
| QArihu: j. C. Undera ኒነ 
1 James P. Barron : ۲ 
No other nern tnatium were made and a ballot was taker resulting 
in the clction of the ۴ sever nominecs Nine h indred 5ዮሮ" enty- 
| 4 


-~ 一 一 —9 X À on 5 
15 anne — p ም 
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DZFENDANT'S*EXHIBIT C 


„five thousand cicht hundred fifty-onc (975, S51) shares voted in 
f 


favor of the above seven nominees and fifty 
hundred thirty-three (53,233) shares voted acainst said nominees. 
I 


The following resolution was then presented: 


RESOLVED: That Messrs. Risman Randolph, Homes, 
Smith, Bocsel Inderhi 


» Uncerhill, and'Barron be elected to 
Serve as Directors of the Fund until the next Annual 


Meeting of Sharcholders and un their successors 


are duly elected and qualify 


The Assistant Secretary ther 


> 


e 
and act upon the ratification and sel 
of Haskins & Sells, independent public accountant , 55 auditors for 
the year ending March 3] 1 
presented: 


ds 
M 
~j 
- 
1 
= 
ቤ 
m 
o 
ሯ= 
[e] 
€ 
§ 


ng resolution was then 


RESOLVED: Th Dr 
of Directors of Haskins 
year ending March 31 


(v 
ቀ 
e 
በ 
m 
J 
0 
O 
1 
+ 
2 
j 
LI 
ሦ 
+ 
ቤ 


The abcve resolution was affirmatively voted upon 


of nine hundred uinety-nine thousand three hundre 


(999, 374) shares with thirty thousand seven aundr 


4t was then in order to act upon a new Fund Manager Agrcement 
with Competitive Capital Correation, as described in the proxy 
stateme ፡ 


RESOLVED: To approve a new Fund Manager Agreement 
with Competitive Capital Corporatioz as desc h 
attached Proxy, such new agreement being recu 
reason of certain changes in the agreement, includin 
changes in the manageraent fee payable to the Fund ? 


. \ 5 
The above revolution « aciirmatively voted upon by the holders 
of nine hundred fifty-two thousand three hundred ninety-two 
(952,392) shares with Seventy seven thousand six hundred 

ere 


ninety-two (77, 092) shares votin 


S against it. 
Nine hundred Sixty one thousand five hundr forty-four (961, 544) 
votes were cast favor and sixty ıt thousáad five hundred 


forty (68,540) votes Were cast against the following resolution: 
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| 1/۰/0۸ 
| 
—_—_ a ኒ 7^2 ۳ ۲ ۲ ሕጋ ۳ , LILAS A 
ctm 2602. WES VICTORY BOULEVARD/BURBANX, CALIFORNIA 


I certify that 
rect tabulation 
Incorporated re 


5 n?1 


و الاو 


9 


“" 


ARRAR AT TAS, 


Outstanding shares on record date, 8/27/70 
Total ballots mailed 12,192 
Total ballots returned 6,243 
Total shares voted 1,030,034 
Percentage of shares voted « 50.947 
Results of Vote Yes No 
Proposition 1 975,851 54,232 
2 999,374 30,709 
۰ 3 952,392 77,592 
- 4 ۱ 961,544 68,540 
5 961,372 68,712 
. ; Yours very truly, 
7 ፲ከህ፻5ፐ፡ሂ፣ቨ  ወኋፐኋ ር 
t 
f ) 
۱ ^ ۷۱۱ 一 ۱ 
NA Ary ON 
۰ = ? ኣ ኣ 
Charles J. Xilb 
Vice President 
CJK:blo - 
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r ee 


COMPETITIVE ASS LATES INC. 


MECC TING 


October 7, 1970 


DEFENDANT'S EXHIBIT C 


[9 


ል speci 
Inc. was 


pursuant 


sharehold 
herewith. 


The Assistant Secretary 


۱ Alan R Marlizon p 
ነ و‎ Alan K. i rxizon, presided 
d nf the Raine 16 ያጠ ሞላ thas 
ana rept e . DSing በጨ لد‎ 1 222 as d as not 
resent, Mr 1k125»n declared the m ting 2dia " 
present, Mir. Nia FKIZOAN dec.arec the meetiag 2cjourned until 
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“records during the past tv years. Some have actua preade subec*anri ane in mem کم‎ 


ፍሙ ሐ 128—108 — 21227‏ - ص I ACO =ጋ.።/‏ ڑا تا سات 


t^e five 


of the performance 


ret ሠ ኣመ 


jectives to the portfo 


erninga th "n و وم کم‎ e ድሩ ዎር ምዓ aad )ና። ማሚደእችሽ፡ ኞች 

rning the previous records of the proposed Fortfolio Managers 
sno 1 ሥመ ምካ] ኣሥ ምላ that the im ec ” + mo ¬ ፦- wil) poarch ans ም 
sho implying that their investment performance will reach any par- 


ኞች nat E ——— 
COMPETITIVE CAPITAL CORPORATION 


Jerome 5 
( President 
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NNI SG CF SHAREHOLDERS 
TO BE HELD SEPTEMBER 3 79 
| 
| 
! 
| 25 OF COMPETITIVE ASSCCIATES INC 
| 
1 A Spe 3! Meet + 3 f ላ M tin of ነ eÀ ciztes | C ("F 1'"") ! . eid $ 
| of the Fund, 9601 ነሃ ¢ Boulevard, Be is, Ca tember 3 370, at ۱۱:۵۵ AM.. Los Angeles Time : v 
ing purposes 
፥ 
| 1. To elect seven directors to serve unti] the next annual meeting of shareholders and until their successors are du and 
| qualify 
| 2. ፐዐ ratify or reiect the selection by the Board of Direc ants, 35 auditors for 
for the year ending March 31, 1971. 
| 
! To approve or disapprove 2 new Fund Manager Agreement with Compe bed in the 
| 85 accompa 2 this ce, such r reement ocing required by resson 61 ce clud es 
1 ment eto tie Fund ager 
| ፡ 4. To approve or disapprove a new Portfolio Manager Agreement wi aw Ma ated. 
] 5. To approve or disapprove 3 new Portfolio Manager Agreement with Takara Asset Management Co., Inc 
To transact any other business that may come before the meeting or any adjournment, or adjournment s the 
( The Directors nnsnime re mnroval of nronosals 3 throuch > the election estore of the n መ መ ሙ= 
Proxy Statement and selection « s & Sells as auditors 
ti 
Only shareholders of record on tie books of the Fund at the close of business August 21, 1970, are entitled to notice of and to voie 
mee e 
close rm of Proxy, whet የ not you plan t 4 the meetings. You may neve pie 
ነ 
Tas, 
BY ORDER OF THE BO )F DIRECTORS 
ቺ ind 
und 
, 
Dated 
THE MANAGEMENT URGES YOURT MI'T ATTENTION AND CC ER ATION IN COMPLETINC, DATING " | ANI 


MAILING T [ D AND POSIPAID VEL E PROVIDED FOR THAT PURI ۱ 


YOUR SUARLS MAY :انا‎ VOTED ላ MEETING 


1 


— — — — —À —  ሥሞጭ 一 -一 -一 一 - -一 -一 一 一 መ ኻሽም። 'መም። ለመ”“ጠኛ ”ዥ 一 一 ~ 
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ዘ ብህ ዘኩ ሠ 


PROXY STATEMENT 


for 


| ጋ و و‎ EETA ی‎ የ፻ ter . 
۰ SPECIAL ME blew b LIE F THE 
YI. 
M EETI 1 
ANKE Li 2 


| on Sepie የ 30 0, at 1 e Boule erly ۱ 
| 4NG any ቁ. 4 ሪ JInments 
The expenses ۲ nner! ^ h wrens » P ሺ this 
addit t . 3 f ۳ ^4 Me. ን e " #-4. “ትራ ጊያ | 
will receive no compensation የ, m3y solic "OX pe t by shor ሚል ሸ SE NES. saa ái | 
of Jy 1۵1۷610 proes personally or by telesho 61:22:90 
۲ ' 
j All proxies which have been properly executed and received in tim 
1 ] ment re q = doa is ی‎ ቋ፡ : ب‎ as ی‎ - aace ^ 
መ.) * - 4 t ng 3 ed n 
ers f proposals 3. 4, and $, the ele n ec 1 » 
ii e elec s directors o € nominees here nm 
ሠ aera - » n | 1 = 
| | 3 ar vear J. ihe 1 31152 vote $ er 
' 9 ( (5 ; sharex of j e the 
er 4 B xv 3 2 t ^ - ^x? - ። : 
2 the siiares su < proxy are voted at the meeting m : ዊመ s ۲ : 
i ኃየሮኮ {re heb ^k E ምዖ mn B f 
| ment af ቁ ess t 21 270 | be er 1 
8 مه‎ siste ር J viedae e Fund g 
| cent ሀ o ۰ ut tandin? , b 下 TW" 
p 2 voting s ithe Fu 
| 
| . 
| ELECTION OF DIRECTORS 
E o The Board of Dire - ot +h 
ga d of Directors has set the t of directors at seven and has nominated the 
| Untu ine next annual m er ed and. i " ==. i 
antl r 2 ders and f succe e electe ement 
i | acr nom e 3 ` minee e 


LT] s ۲‏ أ" 
SHARES DENEF! EL‏ 


DIRECTLY OR INDIRECT 
8/21/70 


Michael Risman* Vice-President of Se 
Corpotation 


2 
[o 


0 


Jerome Robert Rand Iph* President and C 
6 


f Chancellor Management Come 


| 

1 - Heary Home: 
leary Homes Private Investor . 0 
J. Perry Smith* Ptes.. ent of PDI Fund 


H "rd ፻7፤=?ጻ=ጦ] T] 
Richard E. Boesel, Jr. Chairman of the Board 


Arthur J.C. Und 6 1660 Dusinessma S 
J Reti ] if T 0 ] j 
100 969 


n 


James 5. Barron 
m , Executive Vice President and مرو‎ 0 


esid and Direc 
Marriner & ( | and ር; | | 


affiliates. (Woolen M turet) 


L 


ወጻ በዓም were ሙመኀቅጫ። و‎ 一 س‎ 
. -መ-፦----፥ -x 


1 


um 


DEFENDANT'S EXHIBIT C 


ched to tlie proxy statement as Ex 


> 
13 


opo«cd Fund Manager Agreement is at 
u changed to reflect the tact that tius ۶ 
in the psc 


t. Where changes hay 


act is in italics. Neitlicr 


( e present agreement and proposed changes therein is qualified in its entirety by reference to Exhibit A, # 


The foregoing summary of th 
annexcd Proxy Statement. 
۱ 


THE NEW PORTFOLIO MANA ER AGREEMENTS 2 
| 
On February 17, 1970. the shareholders of the Fund approved four indentical Portfolio Manager agreements among the Fund, the 


Fund Munager and its four Portfolio Managers. | 


Under the terms of the present Portfolio Manager Agreements, each Manager serves as Portfolio Manager of a portion of the net 

assets of the Fund. The fees paid to the Portíolio Managers, as discussed above on Page 4 are based upon a system ol incentives and 

competition wheredy good perfromance is rewarded by a higher rate of compensation. The Fund Manager, on the one hanc 
r, divide equally between them an investment 2uvisory fee of 1/2 of 1% of the net assets, whicit und 


& 
a 


Purtfolio Manager on the other, 
certain circumstances may increase to 4% or Gecrease to zero, depending upor extent to which the investment performance of tne 
ance of the Index (sce page + for a full explanation of the calcuiation of the incen- 


Fund exceeds or is less than the investment perform c 
tive fec). Huwever, if in any year none of the Portfolio Managers has an investment performance which exceeds the Ino^x, the Fund 


Manager will retain the entire investment advisory fee paid by the Fund. 


The Portfolio Managers share of the investment advise ry fees are divided among them as follows: 


t. A Portfolio Manager will receive no fee in a year in which his investment performance does not exceed the investment perform 


ance of tlie Index. 


2. If the investment performance of the Portfolio M he Index. but is zero or less (i.2., 
advisement have not appreciated in value). such Portfoiio M il receive 3 p tionate share of the base 
the Fund in suci year, but does not share in any fe: paid t ; 2 positive incentive adjustment. This o 
assets have appreciated in value, the Index has decreased, advisement of the Portfolio Mana 
or have been reduced, but to à lesser extent than the ladex. É 


i 3. If the Investment performance O: ertf: ! ref wi 
receive a proportionate share of the base icc plus 3 proportionate share of any positive incentive adjustment oy tie Fu 


| year. 


The “proportionate share" of the base fee of a Portfolio Manager referred to in paragraphs 2 and 3 above is an amount equ 

proportionate contribution to the extent to which the Fund out performs the Index. The "Proportionate share" of positive 

justment cf 3 Manager referred to in Paragraph 3 above is an 0 i to his contribution (9 any nat 3ppreciatici 
whole in such year. 


assets of the 


nt ۱ 


Portfoli 


Fund in such year, divided by the total ainount of the net appreciauon of the Fund as a 


Port 


The Portfolio Manager agreements provide that new monty (ret of redemptions and assets allocated to newly retained 

Managers) derived from sale of Fund shares during a quarter cf 2 year be allocated among the Portfolio Managers whose investi 

performance during the preceding four quarters exceeds the Index on the basis of their respective performance ranks ¢ 

four quarters, as set forth in the taole in Section 11 of the form of Portfolio Manager Agreement attached as Exhibit 
eding four quarters, the portion O 


less than all Portfolio Managers outperform the Index during the prec 
;cers 35 the Fund Man 


statement. If les 
assets not allocated under the table during the next quarter !$ allocated to the severa 


f 
ነ 


1 Portfolio Man 


sole discretion, shall determine, but on a consistent and svstematic basis. A newly retained Portfolio Manager is allocated assets under 
allocation of assets agreed upon by the Fund 


a formula provided in the contract which is designed to accelerate his receipt of the initial al 
Manager and the Portfolio Manager, and at the same time give lum one year In which to receive at least à pro rata share of the nower 


assets, regardless of his ۰ subject to the termination provisions discussed below. 


Although cach Portfolio Manager muy and presently does act as an investment adviser to other persons, it has agreed not to rende 
investment advisory sc^viccs to any other multiple management investment company without the written consent of the Fund Manager 


Each Portfolio Manuger agreement provides for immediate termination upon its assignment (as that term is defined in the 1920 A 
by the Portfolio Manager and may be terminated, without payment of any penalty, by the Fund or Fund Manager upon 30 
notice to the ather two parties or by any Portfolio Manager upon 60 days written notice to the Fund Manager. 


S ۷۵ 


f approved Pw the holders of a majority of tlic outstan 


It is proposed that the new Portfolio Manager ^ ,rcements, | 
31111!!311ኣ ON 3 


Fund, will continue in etfect for two years and trom vear (ሠጋ yest thereafter. but only if such contiiuation 15 ۵ 
majority of the Board of Directors of the Fund. including 4 majority of thuse directors who are not parties (the Fond, Fung Maus met. 
| NEA ve atfitiated persons (other than 35 diczetors) ul the ۵ 


t) to the Poctiolio Manzzer Agreement, ollieers, ¢ 


Portfolio ? 


affiliated persons of any such party, or by the vote of a majority O: : votiny securities of the Fund. 


Other proposed changes in the Portfotio Manager Agreements are as follows: 


(1) Asa result of proposed changes in the fee payable to the Fund Manager. the Portfolio Managet will be entitled to receive (i)a 3 
— e eu muoyo ወሎው ——— — 
- 9 aea 
300 2 : ——— 
? 
A 


! Soft wz t ፡ ri 1 f imum based upon a maximum total 


29110 Managers 3 minimuin level of compensation ቬ the 


eof 了 !/ 


centive fce 22.3 
f provision wili be carried forward for th 


- 


onoscd agreement provides that the amount of the in- 
ል 


mance of the Fund. ny incentive tec 3r1ount not paid 35 3 result of th 


| | 

1 shares is presently made accordiag to a formula. The Agreements are charze 
on in the allocation of new assets. This proposal will allow tae Fund Muna 
1 

i 


eement 15 annexed t 
s of the Portfoli 


as Exhibit 8. All of the Portfolio Manaecr Agrees 
has 2 j ۲۱0۱/۷ the Portfolio N 


are identical excep 


{ 
۱ A form of th 


۱ ees on thc terms se he attacned Agreement. Certain other technical 
| changes Ali language deing t 22የፎ22ነ221 is in brackets and all new languaze (5 
! italics. The 220 descripti agreement 15 a summary an rety by reference to Exhibit B. 


| None of the Portfolio Managers received an investment advisory fce f 


1970. 


and Portfolio Managers i 2 less than that of the Ind 
ee arried forward to t 


he incentive tee in tha 


the vear ended March 3 
(ከ2 


ent performance ot th 
| 
1 
{ APPROVAL OR DISAPPROVAL OF THE NEW PORTFOLIO MANAGERS 
EX On June 25, 1970, the Board of Directors voted to replace the present portfolio managers with the companies described below. 
1 3 ۰ ۰ 
1. Takara Asset Management Co., Inc. (“Takara”) 342 Madison Avenue, New York, New York, was incorporated in Delaware 
on July 9, 1970. The names, addresses and principal occupations of the directors and executive officers of Takara are: 
| : 


| . NAME AND ADDRESS POSITION WITH TAKARA ” PRINCIPAL OCCUPATIO 
t d 


President and Director Officer, Director and/or par 
: of several investment manaz 
~ ment firms 


Vice-President, Treasurer Officer, Direztor and/or pa: 


and Director Secretary of several investment manz 
ment finns 


reet, New York, New York, 10022. 


incorporated in : Allof miele qp dias Manas sown à Shaw who is also the only officer 
and director of Shaw Ma mt, exc 153 R. Shaw, Mr. Shaw's’ .ife who is Secretary ' oí the s Cor porstic 


Lockton Management Company, Inc. and Forstman-Leff Management Co., 


gem 


Inc. are presently managing the assets of the Fund. 


Balance sheets of the Portfolio Managers are attached to the Proxy Statements. 


AD information concerning the Portfolio Managers has been furnished by them. 


THE FUND MANAGER AND DISTRIBUTOR 


4 Competitive Capital Corporation (“Fund Manager") acts as Fund Manacer for the Fund. The Func Manager is a wholly owned sub 


diary of The Ssaboard Investment Corporation 


t ien, 3 wholly owned subsidiary of Seaboard. The executive olfices of cach of the foregoing 
companies are located at 900! Wilshire Boulevard, Beverly Hills, California. 


The Furrd Manager also acts as fund manazer for Competitive Capital nt con "uu 
capital appreciut ۲ utilizes independent competitive mui 6ነ3 he Fun ሊክ 
petitive Carita! y not scen its Chycctive through Uie use of speculative nnique "۷ 
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selling short and purchasin put and cal! ontrons. As of July 31, 1970. Co 
! The present minimum fee paid by Composti ve Capital Fund 


naximum fee is 3/5 6 
cd to approve a new Fund Ma 


4 252 ۵ 
Additional compensat 


asset value of the Fund during sny yeor, 31 
titive Capital ፦ 
and maximum fees to 3/3 and 

E annum is paid to Portfolio Sed 

All States Manazement Company (“Atl States") wh ch is al 
CAémiraly"). 
pM 


3/4 of 1% 


respectively. 


ompanv witch በ35 2 Growth, in 


tS services 55 investment acviser, A 


niue of Admiralty | 


ary of Sez 


+ Inc. ("Adrainistrative") another subsidi 
ሐሬ ) an investmen ment 


an invest 


adviser of the In 
of July 31, 15 10, [ዮር 
at the annual 


imately $35 205.125 E 


0 investmen 
ullion of net assets and 4/ 


ot 311 net asse 


The names, addresses and principal occupations of the directors and principal 
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NAME AND ADDRESS POSITION WITH FUND MANAGER 


. President 


Frank V. Director 
5601 Wüsurs 
Beverly Hulls, California 


”” Jewia Solomon : j - Director 


9501 Wilshire Boulevard 


Beverly ۲۱۵۱5, 2 ۵ 

vhn A. Coe, Jr. Director 
£91 Wils! E POA TAT 

+ LET ute መሠሪያ SAU ሰኔ ሑ 


; Beverly Hills, California 


Michael Pusman Secretary 
9601 Wushi: 
Beverly Hills, California 


ra An 


Walter Latimer 
$601, Wushire Boulevard 


- Beverly Hills, California ۱ 


Treasurer 


The Balance Sheet of the Fund Manager at Deceinber 31, 1969, ce 
is attached to the proxy statement. An unaudited balance sheet of June 


Until November 30, 1969. the Fund Manager served as principal 
its portion of the commissions paid by investors purchasing shares oL Û 
sold the shares, but before deducting ۱۲5 distributing expenses. 


rd Funds Distributors, Inc. ("Distributors"). 9601 Wilsh 
istributor for the Fund. For its service 


Since December 1, 1969. The 52503 
California, 3 5 of Seaboard. has 2 


cted as the principal d 
{arch 31, 1972 yutors retain 55.166 in eross revenue as its portion of the commissions 0۵ 


subs 43 arv 


Distrib 


of the Fund after allowing እ ) to tie investment dealers who sold the shares, but betore deducti 
Seaboard Planning Corporation (C °) a subsidiary of Seaboard, sold no shares during t 
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farch 31,1 ch services. 


The officers of Di 
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107^ Admiralty 


Seaboard, is the investment adviser for ۸ 


quivaient t9 an annual rat 


PRINCE AL OCCUPATION 
President 2nd Chairman of 
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Management Con 


Senior Vice-Presi 
Director of Sezboa:d 


President and Director oi 
Seaboard 


Senior Vice resident and 


Director of Seaboard 


Vice-President of 
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Officer and/or di 


ontzoniery 


nt for all the aforementioned mutual funds and for the Fund. During the year ended 
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for this year may be substantially 
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A meeting of the Board of Directors of Competitive Associates Inc. 
(the Fund") was held on January 13, 1971, at the Fund's offices at 
9601 Wilshire Boulevar d, Beverly Hills, California, et 10:00 a.m. 
pursuant to written notice. All seven directors, Mi chael Risman, 
J. Robert Rendolpn, J. Perry Smith, Henry Homes, Jr., Richard 
Bocsel, Jr., Arthur J.C. Un iderhill and James B. Barron, were 
present and thus a quorum was present. At the — of the 
directors, Messrs. Alan R. Markizon, Secretary of the Fund; 
Walter W. Latimer, Treasurer of the Fund: “ግፍፍ Landau, I 
of The Seaboard Corporation; Bill D. Steele, Treasurer oí 上 De 
Seaboard Coruc«ation; Philip N. Smith, Jr., Esq. of Lawler, 
Sterling & Kent, counsel to the 

Marshall, Bratter, Greene, Allison & Tucker, counsel to the Funa / 
were also in attendance. ; p= . 


Mr. Risman, Vice President of the Fund,.called the meeting to order 


f 


and presided and Mr. Markizon acted as Secretary and kept the minutes 
of the meeting. 


The minutes of the prior meeting of the Board held on Cctober 9, 
were distr ibuted to the Board. The inotion was then made and seconded 
and ic was unanimously 


RESOL VED: 2۱ iat the minutes of t 

mecting of the Board of Directors ot the 

Fund held on Cctober 9, 1970 be and they 

hereby are approved. 
At the request of the Board of Directors, Mr. Landau then reported 
to the Board of Directors on the condition of The Seaboard Corporation, 
the parent of 6۱ ۵ Capital Corporatioa, the Fund Manage 
Mr. Landau outlined recent history of the company, its previous liquidity 
problem, its ۶ problem and the recent actions of the Board of 


Directors of The Seaboard Corporation which resulted in his election as ۲ 


President and the clection of Mr. Solomon, the previous President, as 
Chairman of the Board of Directors. He informed the Board that the 
sale of Scaboard Life Insurance Company the most valuable assct of 


Dello A | 2. ul, [73 E Eg cue 
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LAHIDII 


‘as imminent and that the company would 


would bring the company épetesdnatel 


- ] 4 "Htirntinag + - r 
aboard 18 ۳۲ ۳ inc sale of 


In allMr. Landau indicatec ፤ 

million im cashufter paying uff all of its 
d asked several questions relating tothe 
۱3222۳0 and its future. Mr. Landau said that 


in his opinion, Scaboard was about to overcome its financial problems 
Q 


and that he could assurc that there was no current problem a 


solvency. He did indicate that 55 various times in the immediate past 
the company has bad a sevcre liquidity problem and still has not turned 
the corner as to profitability of tio As to the future, Mr. Landau 


indicated that the company would become a mutual funds sales and 


+ 


mM m ሞ ር7 2 122 ነ nr 14 上 ነ 
management organizetion. Althou 


1 no longer own 2 life insurance 
c 


ጉ 1- ^ - 2 | hp ¢ 一 مب یسم مسب و‎ many a r ) 

Mr. Landau reported that the management company and the counsel to 
ዝ ግ ኣ f > = +5 har! er) “ይ 5 ፃ چم‎ (0n 4 "3 ۰ 2 هط‎ 

the Fund, Mr. Ezra Levin, had been receiving certain rumors about 

the conduct of one of its portfolio managers, unrelated ta his ontivitics 


witn the Fund, whi 
Board thercfore, 


sole stockholder 


counsel, Ira Smith, Esq., to attend tbe Board Mec 


ር፣ 
and Levin reported that they had information that the Securities & Exchange 


Commission was invcstigating a company of which Mr. Yamada was 5 
611160۲ and Mr. Yamada onally, concerning the artiíicial manipulation 


^ 'g 
Q 
H 
Uu 


n 
0 
72 
T 
— 


O 1 
of thirteen stocks (three of which the Competitive Associates In ۱ 
Cther allegations include receiving consideration for recommendation oí 
certain stocks; undisclosed profits for the purchase of said stocks; and 
fictitious ordcrs. The officers had also come upon 2 lawsuit which had 
been filed hi a, which madc certain allegations relating 
to the fraudule urchasc of securitics. The Bcard discussed the fact 
that they once ulia had asked thc officers to investigate certain rumors 
concerning Mr. 
by Mr. Yamada's counsel that there was no such investigation. Sach 
information had been pre viously conveyed to the iss Mr. Markizon 


Secrctary of the Fund. 


Mr. Yamada and Nir. Ira Smith were then invited into the Board Meeting 
to discuss these matters, althouch the Board's knowlcdee that thc ominis- 


sion was co 1 8 an inves 


np እ?" A ኳ፣ ነ 
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M inutc 61 tiat conver t10 arc tta he« I r1 r tot EE ብ Dr fas 
by the Board, they were shown to Mr. Yamada and Mr. Ira Smith. 
Where Mr 1 ac 3 view of what 35 6 i rs 1 thie 2a ds, 
it has been not 
The Board then was given copics ۶ he Ir tment Company Act 
Release #0295 issucd on December 23, 1970, by the SEC That Relcas« 
is — "Accounting for Investment of Securities by T: gistered 
Investment Cor panics." Mr. Philip Smith discussed with the Board 
the vaste! guidelines set down by the Release and specifically called 


ፒች با‎ 


its attention to the section cntitled, 'Securitics Valucd in Good 上 «ith 
on Page 5. He particularly discussed the general factors thet the 
Commission is asking directors to consider in determining as 
evaluation mcthod for individual is : 

individually considered cach security owned by 


Inc. which is restricted as'to sale. Release #6295 is attached. 


"1 
0 
* 
* 
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3 
J 
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ል report prepa 
is attached to these minutes, was distri 
Mr. Randolph discussed the Fund's rnold 
Nursing Centers of America , Inc. 


` ? ' 
Ww « z > we ۷١ 9 .>. ۱ 2 2 
which are corbizoc li & UDINE poy p.v 


tr n - T^ ፌ 


‘District Court £o: the Western District 
not optimistic 
there is always 
bencfits to the common stock holders 
be effected on behalf of a class of which | 
lawsuit has been brought in the United States Dis rict Court in Cleveland, 
Ohio, but at this timc the officers had no information as to the prognosis 
for success). Historically, Four Seasons Nursing Centers of America, 

Inc. have been valued at 50, of market value. After discussing th 

point that Mr. Philip Smith had raised in his discussion and upon seeing 

no new evidence as to why that evaluation should be changed, upon motior 


> 
9 $ 


duly made and seconded, it was unanimous ly 


RESOLVED: That the Board oí Directors 
valuc the common stock of Four Seasons 
Nursing Centers of America, Inc. at 5055 
of the inarket price and that such evaluation 
is fair and reasonable in thi opinion of the 
Board, based on its traditional discount of 


the issuc. 


EFENDANT'S EXHIBIT H 


Mr. 1 ( t sed the Fund's holci 5 of Four. sons 
T 4 
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Mr. Latimer then revicwed the par 


brokerage 
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account sharing arrange 


nd the 
a 
syonť cd to questions about tic operation of the formula, the procedures, 


are involved 


There being no ۳ ness to come before the Board, upon motion 


duly made and secon it was then unanimously 


aii 


RESOLVED: ሇህ adjourn. 
Adjourned. 
ል true record. ° 
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ZGMENT OF MINUTES DEALING WITH TAKARA ASSET MANAGEMENT CORP. 


During the mecting oí the Board of Directors of Com- 


[e 
petitive Associates Inc., held January 13, 1971, Mr. Akiyoshi 
T's 


5 


Yamada, President and solc stockholder of 


۰ 


akara Asset Management 
Corporation, appcared to discuss with the Board certain rumors and 
allegations concerning himself, another company of which he was 

an officer and certain former business associates, Accompanying 


Mr. Yamada was Ira N. Smith, Esq. In addition to the full Board 
f Directors, the mecting was attend 


c mec ed by Peter Landau, President 
of the 1020 E Walt RT 
Fund; BillD. St 


Y. Latimer, Treasurer of the 
board; Alan R. Markizon, 


ቦ 


Secretary of the 1 i Esq. partner of Marshall, 
Bratter, Greene, Allison k Tucker, counselto the Fund; and 


Philip N. Smith, Jr., Esq., associate of the firm of Lawler, 
Sterling & Nom. , counsel to the Fund Manager. 

The first topic of discussion was the lawsuit in the United 
States District Court for the Southern District of New York entitled 
ons Investors. S.A. and Armstrong Canitel, S, A. vs. John 


5 


(70 CIV 5513). ior, Yams Ga rela pos that the lawsuit had no bearing 


whatsoever with his relationship with Conipetiiive Associates inc. 
Evercst Management Corporation i is investment manage 

funds of Armstrong Investors and Armstrong Capital. N 
then outlined how he cime to be associatéd with Everest Management 
Corporation. In early 1969, Mr. Yamada left Kuhn-Loeb to form Takara 
Partners, his investment partnership. During the two month 

period between lcaving K Luhn- Loeb and the time Takara Partners 

was formed and operaiing, he operated as an independent consultant 

for John Galanis, who was then a Vice President oí Neuwirth Fund. 
Galanis had called Yamade, requesting the latter to come to work for the 
Neuwirth Fund. On the bacis of representations by Galanis and Mr. 
Neuwirth as to a future association with the Fund, he acted as an in 
dependent consultant, ‘whose duties consisted of going out personally 

and researching vii poa in which Galanis had an interest, Hc 

would visit the company and then prepare a report with a recommendation. 
The relationship ceased when Neuwirth and Yamada could not agree 

on terms of a formal association. In the summer of 1969, Galanis 

left Neuwirth. Galanis and his cousin John Zachary, formerly of City 
Associates, together founded both an offshore fund and a company to 
manage that fun d. Galanis asked Yamada to help manage the money 

in the fund and whilc- associated with the mana agement company, የት 

time to tirne he recommended certain securities as possible candidates 
for the Fund. He and Galanis also shared office space. The PIA 
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cment Co. of 


vehicle for the fund (Armstrong) was Everest 
ون‎ Corporation, Zachary is the President and a New Jersey 
resident. Galanis is Executive Vice Presic a New York resi- 
dent iid is now in Montreal. Yamada was Vice President and is 
Yor! ] 
] 


a New York resident. Yamad 
Mr. Yamada said tha 


ga 
ቦ 
ኃ 


to Armstrong 

1970, they attempted to formalize the relationship and 

into Takara Partners as a gencral partner, Mr. Galanis was as 
ዒ 


1 generally traded securities ideas. In January 


e 
ርነ 
fv 
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ጋ 
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| 
to resign as a gencral partner of Takara in August, 1 
resigned from the offshore manzgement company in 5 1 
Yamada asked him to do tH s both because 7 personal and business 
reasons. 


While Yamada was away on a trip, 25 
in the Hair Extension Centers, Inc. underwriting 
When Yamada returned he saw the confirmations 
and after reading the prospectus decided that he did not want to own 


0 
or Takara Partners. 
16 prospectus 


the stock under any circumstances. Hé did not care for the existing 
prospectus of the vigi sg and felt that its purchase was not appropriate 
for the Partnership. e did not like tock and this, i.e., the 

receipt of tr vers NR had bec 
the company. He called the brok 


three certified letters, and had seh cancelled on the grounds thet 


t 
he first chance he had to analyze 
Kevin Securities) involved, sert 


ዉ ር 


they had been made vy an unauthoriz ed persou., Mr. Yamada has the 
cancelled confirmation and offers to sabmit it to the Board. The 

offer was ሪፍ ርን, Mr, Galanis bad ordered the above securities anda, 
in fact, did invest in Hair Extension Centers, Inc, in the offshore 

fund. Mr. Smith indicated that Galanis had extensively invested in 


Hair Extension Centers. 


Mr. Smith then went into some of the procedural details concerning 


the Armstrong lawsuit. He indicated that he did not know why service 
had not been effected as Mr. Yamada has continued to maintain his 
residence at 941 Park Avenue, New York City; he has not been avoiding 
service; and somebody is usually at his home or business address to 
receive service. Mr. Smith believes that the lawsuit will not survive 


5 


In his letter commenting on the original draft of these minutes, 


Mr. Yamada states that he "'did not jointly with Galanis make 
securities recommendations, nor did I generally trade securities 


t3 


ideas with Galanis 


reign corporal. 


45/ 


ea ዕ 
have no forum identifiable with them, and therefore, the suit must be 


roucht where al! the Defendants live. If Zachary, the Chief Executive 
۱ ] 


Officer and a Nc Jersey resident, were included, that would destroy 

diversity. Mr. Smith pointed out tha there was no specific allegation in the com- 
plaint as to Yamada. The allegations are always as to ''Defendants” in 

general "Ga! le a 


c 
the one aspect that conceras 
1 


a 
ted improperly. However, Yamada 
° 


Neuwirth. While with Everest he looked at less than 15 securities.) 
Everest, Galanis bought his stock. 


ያ » s nn و‎ 3 
12 7( 2 ٩ 6 ۲۳( 6221 meanagcea 


ም lar 4 £ م سب 5 و و‎ ۶ እድ ae $$ قا‎ ቂ 3 ግዓ 
that only $4. 5 million was involved. Mr. Yamada r plied that on 


for Armstrong. However, on 


office, he would place orders 


5 ኒ 
Bank in New York) was the director of Armstrong, and Zachary was the 
sole contact with the Bank and the sole individual domestic director 


of Armstrong. 


Yamada's 1970 performance in Takara Parnters is up 8-10%. 


Mr. Yamada is the sole person managing the portion of Competitive 

Associates Inc. allocated to T ra. He indicated that as he was re- 

cently burned during his association with Mr. Galanis and, as to adding 
- 

< in his letter, Yamada states 'Galanis and Zachary personally, 

rather than Everest, managed the separate segment of moncy of onc 


۱ ۳ 1 P | ላ 四 ^ 
sharcholder of Armstrong. 


DEFENDANT'S EXHIBIT H 


new pcople, he is taking it slowly pending the completion of his 


annual audit. His association with Mr. Galanis began in May 1969 
and ended August 30, 1 


Two of the companies about which allegations in the Armstron 


a ۱ the Arm g 
complaint were made were United Asset Group and Nationwide 
Marketing Associates Inc., both of which Mr. Yamada said he had 
nothing to do witl In addition, therc is an allegation in the com- 
plaint-concerning a note of Kennington Corporation. Apparently 

the substance of the transaction was that Kennington Corp. issued 

a note to Takara Partners which transferred it-for cash to Galanis 
who sold it to Armstrong. Yamada said that the note was put into 
Takara Partners by Galanis while he was away without his permission 
or hip ae omg and when he returned, he had i. taken out, At that 
time, Galanis put up the cash and purchased th. note. 3 


Mr. Smith indicated that he believed, but had no personal 
۰ , ድ 
knowledge that, Armstrong's books would indicate that the note 
had been issued and sold from ፲ 


Palapa hw mal 
Takara by n 


Mr. Yamada indicated that Galanis would always rectify any 
wrongdoing vis a vis Yamada or maki 1 
with cash. Galanis put up $200, 000 to come into 


4 a wesie amesso ሥ፡ . 1 . 1 ጳ ህክ X. — 5 ሮመ هه ده‎ 27 4 se 1 t 
Hc is Ze char 35 COUZIL, Vell S364 ሠፍረ22ኑ in saogiuiegat! ior LM vee monch., 


The Board has recently heard adverse rumors 
stocks which Mr. Yamada had purchased in the Associates portfolio. 
First was Computerized Knitwear, a Brooklyn manufacturer of 
double knit material. Mr. Yamada indicated that there was substantial 


y and that it would earn oe 


institutional interest in this securit 
60¢ this year; 90¢ next year and $1.25 the following year. The second 
y Y 
stock was Synchronex, a company that کمن ؟‎ በን and develops 
y ۱ ነ 
8-millimeter sound-on-film, which he believes will be one oí the 
, 
revelations inthe leisure field. He is in touch with maragement ap- 
proximately once a week and owns this sccurity in every portfolio 


that he manages and has managed in recent years, 


3 " 3 ۴ 5 : ۱ 
Mr. Yamada's version of that discussion is: "The Kennincton note 


ኣጋ 
was transferred by Takara Partners to Galanis in lieu of cash, i.e 


۱ . ቁ ነ 


a partial withdrawal of capital or a redemption in kind. Furth 


ር 
la. 


the staternenl in the minutes relating to the initial purchase of 


ሙ 


the Kenninzton note by Takara is incorrect. The note was purchased 
by Takara in January 1970, and was delivered to Gaianis in April, 1970 
when he stated ከ15 ለአፈ to withdraw a portion of his capital ($150, 000) 


SD. 000). I was خر( تشون‎ to allow 


/ ጋ 


from the partnership (then about $ ር 
such a substantial cash withdrawal and ኪር agreed to accept the Kennington 
note.” 
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As to the question of why he dealt with those three brokers and 


an over-the-counter siock, one generally gocs for the broker who undcr^vrotc 


applied 


Mr. Yamada 


indirect, recommen 


any time, to cither buy or n 


would now be comprised of a partnership in which he would be the generai 


partner and John Burns would be the limited partner. 


Olnnov.crizcà 
+٩5٩ ጊ” Ac ciate 
petitive Associates 


sented that there 


Mr. Yamada said that he had taken no private placements by any 
+ tonite tl an “8 tercie »e theme had b uer MUTET ; 
f the broker /dealers olved and there had been no rclated actions by . 


ር 
him in relation to hake broker/dealers. He also indicated that he never 
from any investment edvice rendered or investments 


lients other than his normal fees for the rendering of such 


Mr. Levin asked about the timing of the trades which he cancelle 
conccrnin that these took Hei 
before Calanis and ከር split, but aiter Te 


۹ ገ 
a 
ion from the broker, Kevin Securities, a New 


ኑመ 3 


been formed. Takara 
had gotten the confirmatio 
York eg NASD-only dealer. Yamada had been out of town. The first time 
he saw the company was when the prospectus anc confirmation came 
together, He reprimanded Galanis when the latter returned. Armstrong 
purchased Hair at a mucl: later time. 


Yamada said that he had had no other conversations with anybody 


i cnt vehicle, either positive or negativc, at any time. 


about Hair as an investn 


Mr, Randolph asked abo.* Provident Securities, the 11۲ 0 


through which Mr. Yamada purchased Com 


“ነ ሞነ የነ ኣፆ ጓኣብ 1 “ነቅ ግ ነ 1 ፤ ؟‎ 2] ~ 1 ምኸ. 
Synchronex, Mr. Constantiniou of Provident Securities, which was 
a member of thc underwriting group in thc public offering of Synchronex, 


is an acquaintance of a director of Synchronex 


1 42" 4 ዖ FETT 1 4 ጐ ረ AF ^ ۱ 1 4 Q 
Mr. Smith indicated that Yamada had invested in Synchronex 
1 ^ it wont nublic through Herbe You sm 19€ Nf Smith 1 
since it went public through Ficroert 1oung in 1959, Kr. Smith knows 
: ና” ቃማ & Fecha An : de : 
that the Securities & Exchange Cornmission has been asking questions 
2 gq tions 
"V = 8.13. tnctudine Takara Partie 
famada, including takara rertners, 


about Synchronex. Other clicnts 
own Synchronex and 511 at! 


Mr. Yamada responded that Regal Cr 
Pennsylvania, two of whose subsidiaries ar 
and Regal Crest Land Developin 
creational homesites in Western Pennsylvania; and the second is in the 
of selling land outright on an installment basis. 


Both Mr. Smith and Mr. Yamada said thet they were not aware 
of any Comm ی‎ investiga g y 
purchased, although Mr. Smith said that he heard they were looking into 


Synchronex. 


Responding to a question by Mr. Randolph, Mr. Yamada indicate 
that he knew the securities firm of 
involved in the Sovcreign Americen Arts underwriting, a company 
which he has purchased for Competitive Associates 
American Arts is in the business of buying works of art and one of the 
appeals of this company is that the accounting rules surrounding art 
purchascs enable one to carry the art at cost and then t 
price in as capital gains. Mr. Yamada represents that he has s 
the works of art and the books which show the purchase prices and 5 
convinced that the company stands to make a great deal of money from 
the eventual sale of these works which it owns. 

Mr. Yamada had purchased Regal Crest through the firm of Kelly 
Andrews and Bradley and he indicated that they were involved in the 


financing of Aerial Applications, inc. and Electric Gas Dynamics. 


He indicated that he has no business relationships with Pr ovident, 
Budin or Kelly Andrews other than purchasing sccurities frcm them. 


Mr. Yamada indicated that approximately 20% of the sccurities 


he purchases, are over-the-counter purchases. 
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Portfolio Manavers ade March 3, 1971 


a mbie 


2122 
activity, 


coming. Some of the issues that I raised a 


names of any companies which might be deemed affiliates 


of yours 
and it was indicated that no officers of th managers were affiliated 
with any issue or corporation. have attached a questionnaire on this 


۱ 


irectors to compicte. In addition, if a question 
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w‏ 
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ጃ‏ 
a.‏ 
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arises, I would appreciate a telephone call. 


2) CONFLICTING TRANSACTION ነ question on 
the attached letter deals w tr stions wher e fund and a pri- 


knowledge that such a problem: is ti revail, I will be interested 


in knowing how all of you hz 
=> ያ 


clients up to this time. I might s y, t! ;ot one lem has been 
brought to mv attention for Suspect that 


fou are resolving them withcut consultin 
2 


3) CONFLICTING TRANSACTIONS-B - ‘In the July lett 


to the possibility that Competitive and one : 


and that ve would expect a written explanation withi 4 hours. Ihave 


1 


not received one written explanation of such action as of this 


pm 
et 
رس‎ 
۰ وم‎ ፦ 
4d 
የጥ مر ما‎ 


date and nced to explore with you your progr 


4) EMPLOYEES - Attached is the Agreement (Seaboard Emplovees 
ما تسد‎ RM B p10) 
Involved in Mutua! Funds Trading) which we have all Seaboard em- 
ployees enter into who*might have access to trading information. 
Any Portfolio Managers who have not asked their employees to execute 

y S I 
a similar type of Agrecment are stronz!y urged to do so. 

YE o ره ی‎ = 

5) RECORDS - I will be interested in visiting your offices. Com- 


petitive Capitai Corporation is responsible in some degree for the 


1 , . ; 


maintenance of the records required by the Investment Company Act 


of 1940. Included in the types of records which I would like to examine 


are those related to the placement of orders for both Con petitive 
and any other clients you or your affiliates might have. (Of course, 
all records that 1 examine will remain confidential. ) They include 
blotiers, execution records, co tirmations, records of quotes, ctc. 
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in most circumst 


allow them to m 


ikcly the House that has been 


n on that stock and who might bo that company's 


probably is best able to provide the cxecution.‏ و 


ances, if you give us that information, we will 


ke a bid or offer. However, they should have 


no previous knowledge of your intentions and you should not ex- 
pect us to necessarily give that firm business. The decision 
must rest with our trading desi. 


ኝኛ e Ted ፔ Fati 
ntive fees to Competitive Capital Fund 0 
t 
t 


. The contract indicates 


shall be paid monthly. Because of the peculiarities of the incentive fee 


market that was nearly balanced for the year, poor 


last month(s) of a year, could result in a manager 


moving from incentive compensation to no incentive compensation, 


In such a cas 


many times 5 


te 
0 
p 
$ 
9 
4 
ሰ 
9 
C^ منم‎ 
a 


ase fce —— 


owe the Fund reimbursement of 
s due. I would like to discuss an 


egquituble rcsolution oi tnis matter. 


V 


You might also help us to help our shareholders. As 


you all know, 


we 


are involved in a brokerage sharing arran . ment 


3 


with the Fund and both the ‘Fund and Seaboard benefit when Fund-related 


brokerage is pla 


various research houses with wh 


who does executions dn a nationa 


ed with The Seaboard Funds Distributors, Inc. The 
m you direct us to place business 


ities exchange. We are at- 


6 
all have, to varying degrees, excess brokerage to place with a firm 
l se 

5 


tempting to expand the operation 
search firms have excess brokere 


embcr, we woul 


with Distributor 


ecur 

of that broker and to the extent that your 
ge to be placed with an Exchange 

d like you to help us have them place that brokerage 
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you all know, we are involved in a brokerage sha 
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with the Fund and both the Fu 
brokerage is placed with The .eaboard Funds Distributors, Inc. The 
various research houses with whom you direct us t 


6 
all have, to varying degrees, excess brokerage to place with a firm 


who does executions dn a national securitics exchange. We are at- 
tempting to expand the operations of that broker and to the extent that your 
research firms have excess brokerage to be placed with an Exchange 
member, we would like you to help us have them place that brokerage 


with Distributors. 
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DEFENDANT'S EXHIBIT K 


Dircctors -2- March 5, 1971 
The attached mvmoranduin (Attachment B) was circulated to selected 
Scaboard employees several months ago. These employees were 


4 了 4 一 
"quired to s:5n th nemorandum and retur 
ቋና 


i» 
of a mutual fund are privy to confidential inforn 


1 
thc purchase anf sale of portfolio securities of that fund 


f and are 
in a posture similar to that cf employees of Scaboard who are 
privy to the sarne confidicntial information. It is incumberl 
upon boththc managers of the respective funds, tho funds them- 
es from any 


selves and the directors of the funds to protect themscly 
charge that they are benefi rom knowledge of.what securities the 
funds are buying and sel at the expense of the funds. As directors 
are specifically given infor mation that is not normally available to: 


employees, we feel even more strongly about this matter where di- 


rectors are concerned, At Board Meetings and between Mectings, 
information is prepared and distributed to directors which gives 
up-to-date information as to the Funds! purchases and sales, ma- 
nagement information concerning portfoli companies, 


, 
hind such purchases and sales, and other pertinent information which 
f +i ኑ፣ 
4 


gives dircctors,of the fund unique information which they could use, if 
they were so inclined, to their personal advantage to the detriment of € 


the fund, 


We cannot over-emphasize our concern on this mai 2r. Your com- 
pliance with our rule and request below can only be fer the protection 
of both you and the fund. The misuse of such information as is avail- 
able to you will bring dire consequences for all concerned. There- 
fore, as a protection to you, the Fund and the manager, we are for- 
mally informing you of the rule below which will prevent you from 
> 1 

using any information gained during the course of your tenure as a 

o 2 ፍ 2 
director to purchase or sell securilics, to advise anyone else to pur- 
chase or scll 5ርርክ፲111ፎ5 or to in any way benefit from the transmission 
or pos*^ssion of such information, 

4 

In implernenting this géncral rule you must agree to follow this morc 
specific rule; 


At any time that you know or have reason to belicve 

that any of our muiual funds are purchasing or sclling 

or may purchase or sell specific securitics and you 

desire to purchase or sel) the same securities, cithe: 

directly or indirectly, you must request permission 

frorn Jerome R. Randolph. You-mnust request this €: 


permission prior to the (transaction at any time that 


DEFENDANT'S EXHIBIT K 


Directors -3- March 5, 1971] 


you know or suspect any of the Funds will be active 
in a stock or have been active during the previous à ! 
month. You must record for your own records cach 
hat permission.is requested, the date it's re- 
qucstcd and whether or not it's granted. This record ‹ 
is your only protection against later inquiry. | 


Idition, periodically, but with no less frequency than cach Quarter, " 
you will be given a list of all securities which the Fund owns and which 
it did own during any time in that period. You will be asked to list 
dates and quantities of all purchases and sales in any accounts which 
you either control, supervise, or from which you in any way benefit, 
We hope that you will not be offended by the sharp tone ‘of this me- 
morandum, but calling the shots as we see them is 5 protection 
both for you and for the funds. ል program such as this will only 
Serve its proper protective function if directors cooperate with 
the spirit as well as the letter of the rule. If you have any doubts ‘ 
as to its application, please contact me, We greatly appreciate 
your cooperation in this matter. i 
Your signeiurc below signifies thet you iully u.derstand the above 
and that you agree to fulfill and obey all the terms and conditions 
of these guidclin-s. 
ACCEPTED: 
፤ 
Date Signature 
4 
Please sign one copy and return it to mc, keeping the -second copy 
herewith c^-loscd for your files, 
k 
" 
ጋጋ 


DEFENDANT'S EXHIBIT K 


I. Company Office or Directorship 
LS ae i x: 

Stock Owned, If More No. of Shares 
II, Comoary Than 1/2 of 1* Owned & Class 
II. Name of any company controlled 
which doesn't fit iuto Categorics I or Il: 

= 

Date Signed . Signaturc 


Form A 
10/70-ር 
ARM/ yv 


Am 


ATTACHMENTD |, 


DEFENDANT'S EXHIBIT K 

ያ = d ። : e : 
LO; ‘Scaboard Employees Involved in Mutual Funds Trading 

Fund Accounting 

1 j 

Legal 

Chancellor Management Corporation 

۱ Kevin Cottrell 

Patrick Newsom 

Roger Stephens 

Joni Elliot 


FROM: Alan R. Markizon 


responsib 


through our cmployment at 1 


Therefore, s a condition of your continued cmployment, you must agree 


in writing not to use any information gained during the course of your em- 
ployment to puzchzse or scll ድማ ስህ to aviv anyone else to purchase 
or sell securities, or to in any way benefit frona the transmis sion or pos- 
z à; 


In implementing this general rule yov agree to follow morc specific rules: 
3) At any time thet you know or suspect that any ai our 
mutual funds or the private f 
ment arc eredi oi sellin 
Specific sccuritics and you dc 
same securvitics, you mustr 
Jerome R. Randolph at Chance 
must requcst this permission prior to thc transaction at 
any timo? thet you know or suspect any of the Funds will be 
active in a stock or have been active during the previous 
week. You must record for your own records in writings 
each tim: that permission is requested, the date it's re- 
ያ 1 1, 


ei ei — " N 2 ee & 4 ^. P ۲ e 
quested, and w icr or noi ji's granted, and to whom 


you spoke, This record y proteciion against 
later inquiry. 
2) You should list here a1] brokcrazsc accounts in which 


you have any interest whatsoever, or which you contro] 
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makin m በክ! جح ی‎ ۸ 
invitation of the Directors, 
h tine Fund ard the Fund Ma 


le tian im. 人 P ያ H ^ e መጨ - 
Also at tha invitation of tha Directors, rer ^e 
"T 1 VAs “ars ۶ E we c 
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ieman called 2 . Pandolo^ to explair the cunpose of this 
first segment of the ۳۳۵۵۱۳5۰ Mr. Randolph said that it was the 
Directors’ view that tn2y should meet with the Portfolio Manacers 
in order to review in parsan the general conduct of the Portfolio 
Managérs in relation to each of their segments of Competitive Associates 
Inc. The Directors t^ought that it was in the interest of the Fund that 
the Directors review such matters as investment concepts; portfolio 
turnover; number of issues in the portfolio; investment stratecy; invest- 

› ۳ › 一 ۳ 

ment objectives; and structures of tna management organizations tham — 
selves. Mr. Randolz" then proceeded ts call on each of the Portfolio 


Managers to nav 


፦ የጠ 
Directors. In addition to touching on all of the above m 
a 


Managers also d 
government and 
of the Directors 
investment stret 
etc. 


iscussed th2 recent action taken 


tna Mark as it relates to the value cf th 


ኤ 


- $ $ - . r 4 ደ ጣጫ ል. j 
participated in questioning t^e N 


gy, their investment procedu 


by the Gerrna 

e 52 

Manasers as to 
res, turnover, 


Upon motion duly made and seconded and unanimously c 


the mecting was 


۷ 


OTED: To ል2]5ህዮጣ until 10:CO 
^ d | O71 
May 13, 1971. 
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anv. He reported 


一 ۱ ሚመ 

^ asallar ሜን »፡ህ تا‎ ۹ arte Report v ha 

Mr r sman then cal J atte n the |] reasur 2 [Ort g 
a tha የ” — re. awad the contents 


Mr. Risman 

to give a current P 
brokerage and the 25 
brokerage and negotiated rates in national securities exc! 
ld be necessary tor 


& 

addition, Mr. Risman noted it wou 2 e Fu 

a rate with The Seaboar Furds Distributors, Inc. ("Distributors ) for 
transactions having 4 value of more tnan $500,060. Mr, Eisencer 


Meeting they had negotiated with 


Fund should receive a reduction of brokerage commissions for transaction 
executed on behalf of tne Fung on national securities exchanges. As part 

of that process, the Fund places portfolio transactions with The ٩ 202۳3 
Funds Distributors, INC., a member of the Pacific Coast Stock Exchange, 
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Ye ኑሥ 
tension ۵ 


in Hair E> 


he had no ۲ 


cussion 


at the 


y 
is failure tə tall : 


reviewed Takara : 
by tre c وخ ند‎ s 


that M^. Yaraga was 


security in the 


ኣወብ da^ "I ; ar ፣ 
and seconded, it v/zs una 


RESOLVED: To requ est the resignation 9i Takara 
Asset Management Corporaticn as a Portřolio Manager 


of the Fung 


such ٩ ۳ 


authorized to take all ۱95و‎ ”ሃ to 2 

Takara's tenure as a Portfolio Manager £5 soon as 

possible. And te it . 

FURTHER RESOLVED: That the Minutes for the "Takara 
Segment" of tha Ecard 5 of January 15, 1971, te 

and hereby are approved as recommenced by Mr. Markizon. 


And be it 
FURTHER RESVCLEED: That the Board should not ratify 
Takara purchases at this Soard Mec 


1d nareoy arca di! 


Cfficers snail 55 a 
Takara purcrases ans rep t 6۵ 


FURTHER RESCLVED: That the Szard. does hereby 
ratify the purchzses recommended and maze by thes 
ሥ anp 
cl 


Shaw Management Corpor 


Meeting. 


Arter further review by the Board 
tAr. Randolph of what he had leaned 


ee) 


m» 


ሀ 


1 
DEFENDANT'S EXHIBIT M le 


Enterprises 


Mr, Randolph related that in both cases, the companies did not have 


“ይኑ 


5 
Inc. owns a و مت ان‎ te number of sharos of da total shares in 


public hands. lt was moved and secor.ded and unanimously 


RESOLVED: That Mir. Randolph be instructed to 
sell Fantastic Fundge, Inc. and Firefly Enterprises, 
Inc. as soon as possible. 


portion of the portfolio Curing the feriad immediately subsequent to the 


resignation or termination. The Board had not, up to thet time, searched 
for new Portfolio Managers نع‎ n2ref it was believed to Ee imprudent 
fithout Further study. ገ rd than discussed the 
Ms, PENIS mpetitive Capital Corporation 
manage the Fund mpi JS of which Mr. Randolph is 


ther mutual funds, are 


2 Seaboard ralty Fund and The Income 
acd private accounts in his 
and Chief Executive Office 
Corporation, a registered investment Adviser. 
n ciscussed the problem created by the fact that Compe ve 


rr.22titive C&oicel Furia. "ine board then disc :ssed the 
1 


۳۱ 
S » £ 1 ۳۹ ጫ ሙ= ምላጐ m itte , = On it 
»5ssitility of an investment committee to supervise Comcetit.ve's work. 
It was thenduly moved and seconded anî unanimously 


immediately f 
resignation or 


before Corrpctitive 
y investment trans- 


5 Inc. that each 


such transection be epproverc of ir. advance by an 


investment cormrmittze made up of Mr. Randolph and 


any two unaffiliated Directors. And be'it 

FURTHER RESOLVED: That و سای‎ ha Capital 
—— shall not be paid ፎሬ a Portfolio Manager 
| it mzy continue 


Manager as pr ovided inthe Fung ኤ 


| 


ھا iti. መካክል an‏ کی 
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* "۲۳۸۵ E rs then discussed Lhe future of the Fund 

pozsioilitioz opzn LD ۹ » ቡነ anrd 2 - 
mans should ze found for Tal.ira's portion 2۶ tho Fund's assets, or 
۷۸1۵۱۲۰ th 5 የኒየ “ኒዘ” of ino Fund should be cnanzzd so that it ۵۵ 


secondeZ2, it wes, 


RESCLVED: ‘That a dividend of $.20 (20€) out of 
income be paid on June 15, 1971 to s 
of record of iviay 2c, 1971. 


Mr. Risman then called on Mr. Randolph t5 discuss the valuation of the 
一 


e 
securities which do not have a readily 


e market. The only 
securities owned by the Fund which the Board must value are thos 


A 


securities of Four Seasons Nursing Inns of America, Inc. and its 
subsidiaries, all of wnich are under the prec of the Bankruptcy 
Court sitting at the U.S. District Court for tne Western Cistrict of 


Oklahoma. Air. Randoiph was not aptornistic asout realizing value 
from any of the securities, although it is always possible that a re- 
organization ora successful lawsuit might convey some benefits on 
common snarenosiders. Mr. Randolph poin ted out that e ma 


of course, had taken into consideration Four Seas 
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any matters which the So 
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and that on matters of major significance and nt to them, they 1 
would discuss with the Board any attendant przoierns. It was then moved 3 
seconded and unanimously (except for the abstentions of Messrs. Risman and 'NJ 
Randolph) ጃ f 

RESCI_VED: That the law firrn of Lawler, Sterling 

& Kent be retained às counsel to the Fund. 
Mr. Risrnan called for any other new business. Seeing t at thare was nore, 
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Aa 


iral international Enterprises . m~ 


A ASSET MANAGEMENT CCARP, 
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lit, Markizon: Objection. That is not in the 


record, 
Mr. Steppelmin: I an asking him if he came 
into that inowledge. ۱ . aie = 
Me. Markizcn: 1 am Sorry. . 
ል It would have to be puroly an assumpticn on my 


" 


port. I-couldn't say I knew “it. 
Ry Me. Levis: 

Q I may go back to som of these securitics, but 
I think your testimony seems to indicate that the same 
pattern was true for mest of the over-the-counter 
securities Mr. Yamada was purchasing; is that correct? 

A Yes. 

Q What happened to the markets in these securities 
after Yamada was fired from Competitive Associates? 

z I.didn't follow every market 2s to what happened 

to them, A few I know what happened to them. 

Q I am saying immediately after, I think there 
was some atten apt to liquidate som of these stocks from 


the portfolio. 
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49 
۸ Yes. 
Q ۱ What happened? 
A — Mr. Randolph decided he wanted to sell certain 


securities and Fantastic Fudge was one of them and Fire 
Fly Enterprises and I think Regal Crest and he, like 

any trading sitcation, when a trader kneus there is stock 
around, and rust have been close cnough to Aki to know 

ne 5:28 gone, ond TI. think that any good tredar would drop 


9. certain amount == it is ridiculóus the vay they did 


drop them == to try tc protect themselves, 


particular stock? 


p’ 


Q Tell us what happened, if you ramember any 
| 


A Weil, Fantastic Fudge dropped overnight quite 
a fen points from what it was selling prior to the knowledg 
that Aki wasn't going to be funding. 
Q - So, in essence, would I te erotic in saying 
tha bottom dropped out cf the stocks? 
Mr, Saith; Wait a minute, 
I object to that. ` 
The Witness testified come of tha stocks | 
dropped substantially, I don't think it has to be characte eri 
as the bottom cropping out or "pm 1g em, 
| By tir. Levis: 
a You found out jt bacaca difficult to trade the 


ctocks at the levels of prices that existed immediately 
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MEMORANDUM 


TO: Michael Risman yf 


FROM: Alan R. Markizon 


LE: Trip to the East 


There are two main items which I must accomplish 


expe: ses for the compa that they be combined in one 


trip. In addition, there are other items which I will explain below 


which need be done which would not necessitate a trip in itsel 


but while in New York, should be done in Washington. In addition, 


e 


after a discussion with Jerry Randolph today, he has found oub that 


4 
። 
፦ 


the European money he was talking about the other night is not tainted 


money and ۱5 2” he will be going to Europe in the fourth week in 


March to seek it and must stop in Ohio for two mectings in the third 


week of March. 


hines, fitting both our sc 


that the most economical way tc 


together is as follows: 


Wednesday, March 17, 1971 


Portíolio Managers! Meeting in New York 


- Thursday, March 18, 1971 and Friday, March 19, 1971 
Visit to the offices of thc five Portíolio Managers 


o 


Monday, March 22, 1971 and Tuesday, M 
Washington, D.C. 


፦ኣ 
ኦ 
H 
n 
p 
n 
Ww 
— 
Re 
- 
T 


- Irwin Borowski - Division of Trading & Markets 
Attempt to find out the story on Yamada from him a 
solicit their help with c ^rporation regulations in getting 
rid of them without a shareholder vote 
- Iwill stop in at the Anti-Trust Division in tre Department 
' of Justice to seek support for our Section ll(d)(l) memo. 
On that subject, I will probably also stop in to see Ezra Weiss. 
- I will want to spend a couple of hours meeting with some 
of the Muskie people. 
- Phil Smith and I will also get together to push through 
the last round of proxies ard prospectuses before filing 
them with the Commission. 


Wednesday, March 24, 1971 

Stop in Chicago to see the Midwest Stock Exchange in an 

attempt to secure their support for our Section 11(d)(1) 
> memo and proposal to the Commission, 


Thursday, March 25, 1971 and Friday, March 26, 1971 
Denver, Colorado 


Take depositions on the Dudley case. 


Monday, March 29, 1971 and Tuesday, March 30, 1971 
I would like to have off to ski. 


Wednesday, March 31, 1971 - morning 
Return to the office 
I belicve that winning the 11(d)(1) resolutions in our favor will 


be very important .o us as company in the future, because ] am be- 
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ginning to believe that wholesaling for an equity funding program, 


— 


something that Equity Funding Corporation has no desire to do, will 
Ld 


give us three benefits: 


1) Allow us to offer a product that will force dollars into 


4 


our funds; 
2) Give us override on others! insurance commissions; and 


Place us in 5 very great bargaining position with insuranc 


companies because of the volr™me of business. 
Therefore, when we can do things which do not cost us extra 
I would like to do them 5:.3 I think the 


time spent on the above trip will be well worth it. 


The schedule does not include the stop in Toronto that we 


. 


have talked about because I am not sure how serious you have been 
about it. Iam semi-serious as I wo 3 like to do it, think it needs 
can be done in an extra day on this trip with very little 


penditure, but seek your advice as to whether o 


be worth our effort. lam willing. 


e 


ex- 


out notices of that meeting üntil you give your 


DETTNDhANT'G 


Mil DNVAN i 5 Ari 


Roger tells me that Singer, Mackie 


operation 


they don't 


stop in and put it on more solid groun 


in New York and has been giving 


have other representation on the 


ጨ 
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DEFENDANT'S EXHIBIT V 


Coripelitive Associates inc. è 
Mzectisg of the Board of Directors 
October 9, 1970 Page 2 


Mr, J. Perry Smith then asked i 


until the nczi shareholder 


rs inicting was inorder. Assured that it was . 
Ir. d. ry Smith then p: nai sosed the following slate of officers to serve 
until the nest organization rmeecting of the Board of Dire til 
> > 


the. respective successors are elect 1 qualified 
provided in the Dy-Laws of the Fund: 


Jerome Robert Randolph President 
Michael Risman Vice President 
Alan R. Markizon Secretar; 
Walter Latimer Treasurer 
David Servente ` Assistant Treasurer 
x ማዬ motion duly made and seconded it was unanir ously 
. RESOLVED: That each of the above named nominces 


be and hee hereby are elected to the office sct 


forth opposite his respective nenie to serve until 
the next organization meet ing of the Board of 
Directors or until his successor is electe 
qualificd, or as otherwise provided in the By-Laws 
of the ۰ 


Mr. Boezcl then asked the Board to accept his resignetion 
as Chairman of the Board. Upon motion duly made and seconde 


it was‏ و 
ur;nimously‏ 


RESOLVED: To acccpt the resignation of 


Richard E. Bocscl, Jr. as Chairman of the Board 
of Directors. 


Mr. Smith then roposed that the Board adopta policy of 
p pi 


making no investrienis in "restricted sccuritics' as defined in the Fund's 


raost recent prospectus, unless prior wratten app 


Board oí Directors. Jpon motion duly made and seconded, it was unanin nously 


Oval was granted by the 


PP 7 ሰ SOLVED: That the Fund make no investments 
in restricted securities unless prior written ap- 


proval thereof is granted by the Board. 


i ነ " -356a- 


A 


Competitive Associates Inc. 


Mecting of the Board of Directors $ 
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5 
ሎሪ 
e 


execute new Portí Ser and Fund Manaeer Acrcements with 
> o 


newly eppcinted Portfolio M ane 
y epi 
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. My, Boescl 25160 about the sup pplemental letter attached to 
the pr xy 
at thcir last دج‎ Afr. Randolph assured him that notwithstanding 
the supp! letter indicating an apparent misstatement, at the time- 
of the previous Directors Meeting all such information w 25 accurate 


and the apparent inaccurate information given to the Board 
emental 


and in no way misleadi ing; it was only due to the timing of the press re- 

lease and that the press release was distributed -fter the close of the 

“eee quarter whic. changed slightly certain facts as to the performance 
{the Managers. 


Mr. Rand olph responded to questions as to the mectings bc- 
tween the Fund Manager and the new Portf5lio Managers. Questions were 
ፎ 


raised concerning particularly Takara ኣደ 52 ment Company, Mr. Ran- 
ገ 


Colph discussed ihe resi 'gnation of onc of their top managers butassurcd 
the Board that this would not Severely hinder the capability of the company. 
"ER 1 

ሒሙ ወ 


ocsel then inquired about rumors of an investigation of Mr. Yamada. 


zr 
H 
tj ሠ 


t while there had been rumors ol some invest- 
ments Mir. Yamada made in Hair Extension Center, no evidence had been 
uncovered of any wrongd oing or of anything ir regular. Mr. Boescl then 
moved end Mr, Smith seconde d the motion that was then unanimously 


RESOLVED: That the President of the Fund 
be and hereby is authorized to sign on bchalf 
of the Fund, the new Fund Manager and Port- 
folio Manager Agrecments, in the form ap- 
proved by sharcholdors at their annua! mecting, 


Mr. Levin raised the question concerning the reasonablencss 
of the amount contributed } by the Fund to pay the bills presented by Lybrand, 
Ross Bros, Montgom-r ry to the Fund, Com: petitive Capital Fund, Com- 
petitive Capital Corporation and The Scaboard Corporation, After dis- 
cussion of the contribution made by each of the foregoing funds toward pay- 
mo^nt'of the entire bill, a letter Signed by officers of each of the funds 
addressed to counsel 8 the Fund was rcad to the Directors ard à copy 


was ordered filed with the records of the Corporation Counsc] suggested 
that the Board Appoint a committee to review the issucs presented and 
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DEFENDANT'S EXHIBIT V 


Compctitive Associates Inc, 
Mecting of the beard of Directors 


October 9, 1970 እሚ Page 4 
make a final determination on the matter, which would be binding on 
thc Board. ፲ሺ was then unanimouzly 


7 RESOLVED: That ይ two- dimos committee 
of Messrs. Bocsel and 1H 
hereby are authori zed to reside anc 
the reasonableness of the contribution made 
by the Fund to the bill by Lybrand, Ross Bros 
& Montgomszry for professional services ren- 
: dercd to the und, Sampie Capit 
Competitive pital Corporation and 
board Corporation and any such determination 
shall be final ard bindi ing on tke “ዘ of Di- 
rectors. i ? 


۰ . 


3 al 
Ge Th 


» 


Lee Mr, Eisenberg then was called upon to discuss the possible 
recapt ure by the Fund of commissions on tra; i-actions c 
Seaboard Corporation's Pacific Coast Stock Ezcha: (260. POSE afr 
== The Seaboard Fer ds Distributors, Inc. ("Distributors' ') and The 
“™ Seaboard رو‎ Corporation (" Planning"), 


y 
N 
በ 
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በ 
ር 
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Mr. Eisenberg noted the Directors! duty to bargein 
half of thc Fund 3n suci matters as the miumagenicnt contract an 


iici 


2 ዕ 
ሀ) 
er 
m 


that Directors should co: sider any recapture arra: ngemeont in the ibe, a 
of management compensation generally and with a view to obtain ng an 
equitable share of broke erage commissions for the Fund. Mr. Eee 
discussed the different arrangements now in existence in other fund ` 
£roups (e.g. IDS, Waddell t. Recd). : 

It was pointed out that Judge McLean had approved the settle- 
ment in thc Dreyful case which could be interpreted to support thc view 
that Management could kec” the entire profit on Fund related ' rotcragc. 
He advised the Board that, in his View, the Dreyfus scttlement did not 
decide the issue of whether Mana agement could refuse’ to negotiate a re- 
capture arrangement with-the Fund and certainly did nei preclude the Fund 
from obtaining a portion of the commissions on transactions put through 
Seaboard's PCSE 5 ; 


( 
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DEFENDANT'S EXHIBIT V 


Compctitive Associates Inc. 
Meeting of Board of Directors 
October 9, 1970 Page 5 


icwved the e of brokerage available for 
s 


return throl st the Fund's advisory fce and, after dis- 
cussion o cd, agrecd to approve a recapture or offset 
arrangcmoi ind would obtain a dencfit equal to 50% of the 
net, afte board's regional affiliate on Fund transactions, 
whether le to the Fund. This proportion, it was noted, 
is significantly n lventageous to the Fund than the Waddell & Reed 
forimnulz. 1 1 similar basis, .returns only approximately 40% 

of the net “ሳች to their funds. It was also noted that this arrangement 
was as good an arrangement es any of the Funds 211111 2066 with Seaboard 


Under the arrargeme m the اه‎ ta affiliate would continvc 
to retain 109% of commissions carned by Distributors and Planning wh ich 


J 


were not attributable to thc Fund, As part of the rrargement, howev 
the affiliate, insofar as possible, would credit to the Fund all Fendi 
iti n 5 ኒ 


endcr offer 5 


The Board noted that fund brokerage would continue to be di- 
rected to brckers who have previced research, statistical and other ser- 


vices to the Portfolio Managers and to s:llers of Fund shares, to the ex- 
tent available without agreements regarding ratios, proportions or under- 
standings as provided in the prospectus of the Fund. All transactions, 


the Board noted, would continue to be directed so as to achieve best execu- 
tion and price for the Fund whether on ihe New York Stock Exchange, re- 


gional exchanges, the Third Market or otherwise. 


Upon due considcration and in view of 
و1‎ The opportun 


nity to obtain a reduction in 
the Fund's management 


Y 
fce through recapture arrange- 
ments available to Scaboard's PCSE affiliates, and 

2. The potential benefit to the Fund consi- 
dering the yeah conflict of interest question, 
the return of commissions, and the requirement 
to obtain best execution, and 


3. With the understanding that the Fund's 
trading will continue to be done ona basis most 
2 
favorable to the Fund, upon motion duly made, 
3 å 3 


seconded and unanimously carried, it was: 
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/ Competitive Associates Inc. 
1 
Mecting of Board of Directors 
October 9, 1970 Page 6 


RESOLVED: That the proposed arrangements 


for the direction of Fund brokerage to Distri- 
butors in return for acr f 3 


2 

after tax, profit (defined in accordance 
. gencrally accepted accounting principles) on 

Fund-related brokerage of the Seaboard af- 

filiates to the Fund, consistent with the re- 

quirements containcd in the Fund's prospectus 

to obtain best execution with all c edits to 

be used to reduce maximum expenses pay- 


able by the Fund, be and hercby is approved. 


Mr. Underhill then requested that the Board be advised ona 
regular basis as to recent developments and changes in portfolio and per- 
sonnel. It was suggested that the Fund Manager should make sure that 
‘cach month, sufficient information be sent to all Directors to keep them 

‹ advised of all materia: developments involving the Fund. (He 55252 sted 
more frequent reperts cn the financial posture of ine Fund, its Manager, 


. and The Seaboard Corporation as well as reports on cuzrent 55155 anc 
redemptions.) 


, ۰ " . 


Mr. Boescl then inquired as to the financial posture of the 

. Fund Manager, Competitive Capital Corporation, and the owner of its 
stock, The Seaboard Corporation, Mr. Landau responded by advising 

the Board that in the first six months of 1970, Scaboard had lost $1.1 
million and a 5600, 0^0 less in the third quarter appeared to be a valid 
estimate. Mr. Landau also appraised the Board that iere was a substantial 
declinc in assets under management -- that income had been greatly 
reduced -- and that the cash situation was reasonably poor. However, 
the company had little debt and management was looking for ways to sccure 
additional financing and had taken substantil steps to ፎህ: back on its ex- 
penses in an attempt to make the incom? and expenses ۰ 


Mr. Rismar then asked the Board to consider the ۵ 
of the Fi ۰ r Bond as required by Rule 17(g)(1) of the Investment Com- 
. pany Act ^: 1940. Mr. Lerman explained to the Board the need for this 
Bond and thu ot roose of the Board's considering this issuc at this time. 
In the past, the soard had taken the position that $260,000 coverage was 
ample. Upon motion duly made and scconded, it was unanimously 


RESCLYED: That the continuation of a $200, 000 
Fidclii; Rond in compliance with Rele 17(g)(1) 


of the Investment Company Act of 19197 be and 
hereby is approved, -360a- 
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DEFENDANT'S EXHIBIT V 


Oc.ober 9, 1970 ] ۰ Page 7 


۰ i 


Mr. Randolph then request 


Hj 


been only limited over-the-counter tracin 


4 


the petition in bankruptcy was filec 
I PCy 


. RESOLVED: That the Board value the holdings 

; of Four Sezsons Equity Corporztion, Four 
Seasons Nursing Centers of America, In and 
Four Sczsozs Franchise Centers, Inc. warran 


e 


at 50% of the məst recent mar 


Treasurer should be authorized to assist in the preparation of financia 
statecments filed for the Fund. Upon motion duly made and second 1, 


۳ 


RESOLVED: That the necessary authority for the 
Treasurcr and 
for purposes of assisting int 
of financial statcnionts of the 
hereby is approved. 

There being no further business to 2 before the Board, 
upon motion duly made and seconded, it w. : unanimously 


RESOLVED: To adjourn. 
Adjourned, 
A truc record. 


— 


سے 
L4 Secretary ol the ት und‏ 
Aclng eere tary‏ 


E 
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| á 
5 Octo cr 1970 
Gerald Lerman, Ese. 
Messrs. Marshall, Drztter, Greene, ^ : 
Allison & Tuckcr ር 


New York, New York 10022 1 . z; 


Dear Mr. Lerman: 


In order thet you may give Lybrand, Ross Bros. & Montgomery, 
the -Fund's former accountants, a "clean" letter concerning the 
current status of the Fund so that they will permit the filing 

-of a Post-Effective Amendment on Form S-5, you have asked 


that we confirrn to you the reasoning by which it was deci 
ን 2 


that Competitive Associates Inc. woulc 


in settlernent of its bil! which they allee E 
ettlerment its bil! which they alleged e due. 
The officers of the Fund and Fund Manager disagreed with Á 


all of Lybrand's time.records and have made their own judgment 
as to each entities' liability to Lybrand. Prior to the recent : 


negotiations with Lybrand, it was the position of the officers 

of the Funds (Competitive Capital Fund and Competitive Associates 
Inc.) and their Fund Manager that Lybread's billings were 
excessive, unwarranted and should not be paid. On September 1, 
1970, Lybrand informed this Fund that it would not work on its 
filing on Forra S-5 until the catire subject of billings was resolved. 
This Fund anc.its affiliates would not have made further payments 


absent Lybrand's refusal to work on the filing. As you haow, 
the entire matter was settled by a further payment to Lybrand 
of $35,090. For the reason indicated below, the officers of 
this Funu agreed that Competitive Associates Inc: was the 


proper party to pay that bill, 


, t. 


Gerald Lerman, Esc 


DEFENDANT'S EXHIBIT V 
»rattcr, Greene, ° 


l- 
Me ssrs. Mar shall, } 
Allison & Tucker 


5 October 1970 


Pa 8 c two 


During this evaluation, we considered two criterion: first, ^ 
judgments by our internal] audit staff as to the amount of time 

the Lybrand people should have spent on the work of sach compa: yi 

and second, the billings by Lybrand itself. (The four entities 

involved are Competitive Associates Inc., Competitive Capital : 


uration and The Seaboard 


money. Cougars 


0 
Corporation 


V 
previously paid approximately 755 
| 


2d r aid ap; » of its 
billings. و ی‎ Czpitzl Fund had paid ٩1-15, 000 of 
$209; 000 of billings. Prior to the recent negotiations, Competitive : 
Associates Inc. had paid slightly more than half of its previous 
billings. After the payraent, Competitive Associates Inc. had 
paid slightly snore than half of the amount paid by Competitive 
Capital Fund. For the period from inception of the Fund until 
March 31, 1970 (approximately 13 months) Con petitive Associates 
Inc. had two unique problems which should have caused ils . 
audit feces to be disproportionate to ils assets. First, it was 
5 new fund and the start-up 2ccounting costs were very high. 
Second, the extremely bish tura-over rate in conjunction with 
the audit problems caused by short selling also should have 
causcá an escalation of the audit fees. . 
Aficr sericus consideration of the above, it was the officers' - 
decision that the $35, 000 should be paid by Competitive / ssociates. 
Inc. and under the circumstances relating to Lybrand's position 
in its letter of September l, 1970 to this Fund it is fair to the ፤ 
sharcholders of Competitive Associates Inc., Competitive Capital 
Fund and The Seaboard Corporation. This report will be made 
to the Board of Directors at the next meeting, tentatively 
parian for October 9, 1970. 
n accordance with your conversation of October 5, 1270 with ' 
Alan R. Markizen, we trust that this will enable you to give 
Lybrand the "cican" letter it requests. 2E ፡ 
Sincerely ۶ i 
` . 


COMTE TITIYE ASSOCIAT ን INC. |j . 


Jerome R. Randolph Walter W. Jatimer 
President ۱ Acting Treasurer 
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Messrs. Butowsky; Schwenke & Devine 
230 Park Avenue 
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by: S. Pitkin Marshall, Esq. 
3 Michael C. Devine, Esq. 
Attcrneys for Plaintiff 
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Messrs. vay, Berry & Howard s 
One Constitution Plaza S í 
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Wu ~ 144 : 825۲ 44th Street 
pur E New York, New York - 10017 
፡ -by-. Donald እ. Derfner, Esq. 

Attorneys for Defendant Provident Secur- 
ities, Inc. and Pericles Constantinou 
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D int; €4 Amma ነጎ + ኀ , socia Inc (c - 

5 ፈጪ አፍሬ Competitive Associates Inc. (Com 


和 a ድ ሚሙ ASA 5۹ 一 --- 一 "3 
petitive 25 an open end mutual fund During the period 
ነ ፦ =r ገ + ¬ 一 mm ፦. > 
with which this litigation is concerned, it maintained 


considerable risks. (Exhibit G, p.3). The amended com- 


plaint alleges the purchase by plaintiff between January 19, 


1 ጋ Anyi 5A Q71 2-4 1 ገ 1 
1971 and April 28, 1971, of various blocks of stock of 
Fire Fly Enterprises, Inc. (Firefly) from the defendants. 
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12(1) of the 


; " y ROEN? be , : 
Securities Act of 1933, 15 U.S.C. §§77e(a), 77.(1), in 


that the securities were sold without being accompanied 
or preceded by delivery .o plaintif of a prospectus of 
Plretly Plaintiff also alleges violations of Secti.-s 
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of the 1933 
Act, 15 U.S.C. §§77k, 77ረ(2), 77q(a) (1), (2), (3), and 
Sections 30 (5) and 15(c) of the Securities Exchange Act 
of 1934, 15 U.S.C. $578j(b), 780(c), for material omis- 


sions and misrepresentations in the prospectus and 


m 1 一 一 e 一 € -o F * 

Ihe claims against defendants irefly and 
jee pf Fi mar A Aipa = T A ly የነ 
its officers and directors, Louis. Rudolph, Clyde Davis, 
L ee yaac^4^h ም ም M ^m^ - ምሥ ሞነ Dana lAa ^m C m 

ar wasnburn, onro . “Korn, Donald Ga 7 aron ۵1 م‎ 

ሥ ሥ ^ 3 t ٩ 4 ኩኑ መ 
Carol r and Phillip Kaye, ad been settled, and they 
were out £ the case Similarly, the claims against 


had been settled and they were dropped tion. 
Defendant Provident Securities Inc. is presently in 
liquidation; defendant Constantinow is in bankruptcy. 
Thus the oniy defendant remaining at trial was Advest, 
a broker-dealer, member of the New York Stock Exchange 
(NYSE), the American Stock Exchange (AMEX), other 
exchanges id the National Association of Securities 


A key figure in tnis controversy, Akiyoshi 


Yamada, never appeared. Yamada, a product of Harvard 
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o Kuhn, Loeb & Co. in New York 
in 1965, had a meteoric rise there, and in 1969 left 
the company to form his own firm, Takara Partners.. In 
1970, plaintiff and Takara Asset Management Co., Inc. 


(one 02 Yamada's properties) negotiated an agreement 


pursuant to which Yamada, as the alter ego of Takara 


-366a- 


— ———— M — — 


= መሙ 


Y 
ወ 
پا‎ 
ሠ 
v 
ር 
ወ 


's 


Yamad 


zed 


righ 


Or ፎዕጅ፦ 


^ri cz ገ ኝ LN 
Oe IS Ty FE 


2 Ae a 


v4 St dd '፦ 


نز 


" እ ፡ 
ሀ) 
T 
c U 
Q9 ፎ 
"A 0 
ኑ4 n 
ua 4) 


amada were 
and developed 


ታ 
ፕገ ፒ7 
ሠ ፎ 
4ህ ነ] 
5 à 
ር ۲ 2 
U U ) 
f 1 
i 4 3 
V ) 
0 1 AQ 
t ገ) 
ነ] m ርን 
1 61 m 
t ኑ 7 
፡ ፎር 
. + ۳ 
ki be ፦ 
ፍሌ 
4 4-/ 
ገ مس‎ 
LE u 
$ y 
፤ 
H f 
ሣ 
» " 
ርጋ Q 
u ር 


Yamada were 


and 


ሠ 00 
= ۹ 
u 
A ፎ 
ጋ £4 
“1 
+4 ፎ 
4 ይሉ 
wu ው 
ፎ 
ጋ 
9 ۰ 
4 ህ 
ሠ E 
or rt 
፡ጋ 
y 
g 
hl 
(31 ( 
nj 14 
ር 
ጋ ) 
A ر‎ 
0 - 
ሀ y 
ህ zi 
H : 
ዕ O 
ኑ( 0 
f 14 


amaca 


VR e ES ም ረን NOME Fe وت‎ uem LT TRS qc COEM 
j ۳ -一 一 一 一 一 一 ~- ر‎ i دوهی‎ መ 


* 


up-to-date data on quotations. Yamada also referred to 
- 7 ر‎ 


Englebach various persons who had given Yamada discre- ቅ 


C 


tionary authority to hand le their accounts. Some of 


i- 


these people figure in the Firefly saga.  Enqlebach and ሕር ረ 
M uM 

his family became limited partners ($100,000 for one of cd 
the shares) in a hedge fund called Takara, another of ፊነ E ar 
: : T L 


Yamada's enterprises. eh = 


In 1970, Firefly decided to.c^ public) land. 


à * j ‘ 72ኗ' v. 


its public offering began on January 4, 1971;  Englebach' "s 
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brokerage house at that time was Woodstock in: Philadelph ችት EM 
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Shortly after advising Yamada that he had 


4, 350 Firefly shares for sale, Englecach received a 
call from Competitive's trader séeking to buy those 
4,350 shares. At this point Englebach conferred with 


his supervisor, Samuel Swetsky. The latter in turn 


discussed it with Allen Weintraub, a partner. Weintraub * "964^ 

himself spoke to plaintiff's trader, verified the ۷ 
legitimacy of the order and allowed Englebach to purchase 
the 4,359 shares from his customers for Advest's account 

at 6-1/2. On April 2, 1971, they were resold to Competi- . 

tive at 6-3/4.  Advest did not send Competitive a prospectus à 

à 

۰ ۳۹۹ ۲ " ۰ . s 

of Firefly’ in connection with this purchase. f 

3 

In May, Englebach and Yamada's relationship 3 

ደ 

3 

ended wien the latter reported to the Takara limited 3 

5 

partners that their investment had been lost. In May, ERA 


Tri 


Competitive terminated Yamada's relationship as portfolio 


‘had heard - 


manager. Its Board, which in October, 1970, 

ehe a dde. oh 
rumors of Yamada being investigated, was met at its :-' 
4 u EM ሥራ $24 1. T =. 4 AY 


January 13, 1971, board meeting with some additional 


bad news about its portfolio manager. At that time 


che SEC was investigating Yamada personally and a company 


with which Yamada was involved about a variety of dis- 


honest dealings. Yamada attended the meetirg with counsel 


and assured the Board of the integrity of his operations. 
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The portion of the meeting in which the investigation x 
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enc rumorec charges against Yamada were discussed was ቱና 


hele without a stenographer being present. The minutes 
= > 
were compiled from counsel's notes and approved by Yamada. 


S concern, however, was not alleviated by 
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assurances. On February 8, 1971, the secretarv 


of Competitive, Alan R. Markizon, wrote to the SEC Branch 
oz Trading and Markéts, Irvin Boronski, and asked 
"for any information which the staff feels has a bearing 
on the propriety or advisability of the continued service" 
's portfolio manager. A memoran- 
dum from Markizon in re a trip east included visits to 
offices 22 the portfolio managers and a visit to Boronski 
to “falttempt to find out the story on Yamada *** and 
solicit tneir help with corporation regulations in getting 


rid of them (sic) without a sharenolder vote." (Exhibit S). 


I interpret this to mean that 
Mr. Markizon was seeking the aid of 
the SEC in firing Yamada without 
being required to do so by share- 
holder vote 
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, tive. Ee had sought to involve Englebach in the under-: 


writing of Firefly's initial January offering, and in “*: 
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Wille plaintiff did not address the failure 
to send the Firefly prospectus to plaintiff in connec- y S kc 
tion with che April 2nd sale but devoted its brief ta 


its fraud and misrepresentation claims, defendant has 


adressed the question and plaintiff has replied, so 
apparently the.issue has not been abandoned, and to keep 


the record clear must be disposed of. . 2 


Advest did not participate in the offering, P 


but the April 2nd transaction occurred less than 90 days 


“ሥቨኑ 


after the initial public offering of Firefly stock on 


January 4th, in evident violation of Section 5(b)(2), 15 


* 
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U.S.C. §77e(b) (2) . To hold defe^dant liable under that 


provision, however, would hardly make sense and would 
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certainly be grossly unjust. After all it must be ? Mee. 
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remembered Yamada was the portfolio manager of Competi- A, 


J 
) 
ቷ 


ti ye -.- ዝቅ 
ተ 3 rec) < 


UH. NUM 


y 7 
3 UA 


ን 


t* - 


£e ፥ 


Avril, he initiated the transaction in question on Com- 


petitive s behalf. Advest verified that the transaction nn 
- E4 

was bona fide through Competitive's trader. Under the xd zx 
ww Ft 


circumstances, Engdiebach and Advest were entitled to 


assume that Competitive alreadv had a copy of the Firefly 


ታ- 
t4 


ospectus. The transaction had been initiated by Competitive. 
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Whatever  Yamada's status after May 12, he was, during ze 
Y ር À 3 e z 

the period this transaction took place, Competitive's ላ 


agent with authority to negotiate for the purchase of 


securities on Competitive's account. Plaintiff cannot 
operate on a theory that Yamada and Competitive were 


able ሠ- ማጡ ዌት 


total strangers.  Englebach had the right to assume 


p- 


that the prospectus was in Yamada's, and therefore, 


in Compe 'tive's hands at the time. 


Finally, even if this claim could be sustai 
as a technical violation, it is time-barred. having beer, 
brought more than one year after the violation in question 


alleaedly took place. See Section 13, 15 U.S.C. §77m. 


Uses 


Competitive claims that the statute of limitations on a 


NE 


612 )1( violation is tolled during any period that the 
violation is fraudulently concealed. See Katz v. Amos 


Treat & Co., 433 F. 2d 1046, 1055 (2d Cir. 1969). 


x 2: f ; 
: . Unlike the statute of limitations 
applicable to $S1. and 12(2), the 
provisions of $13 applicable to S12(1) 
contain no express toll during the period 
the violation remains undiscovered. 
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troversy. Competitive knew, or should have kiown, when 


i 5466817965 the 4,350 Firefly shares from Advest in Dict 
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thereafter. The claim in respect of ti: failure of 


r 


Advest to supply a Firefly prospectus in connection with 


the April 2nd sale is dismissed. 
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The main thrust of the plaintiff's case is 


— in which Eaglebach anid hence Advest allegedly 3 
participated. The act. » ich r'aintiff claims give 4 
rise to 569510 (5) and 15 (ፎ) violations are the same as t 
would give rise to violations of SS17(a), 13 and 12(2) 4 
-afithe Securities Act 62 1933. Defendant argues that i 

| Advest is not liable for the fraud of Englebach under 2 : Be 
: ehe * eoe «11459. Porson" concept on the theory that : tee EE 
tose persons at’ Advest other than Englebach "are in i. Rx is. 
cu Jii ۳۳ UAE 
some meaningful sense culp 2 participants in the fraud Nm 
perpetra:ed" Lanza v. Drexel & Co., 479 F. 2d 1277, 3 xi 


s E 
1299 (26 Cir. 1973). Here, however, the evidence dis- 5 Td 
closes that Englebach's immediate superior and a partner 


at Advest participated in the transaction. They dis- ፡ 


cussed it and the partner authorized the eale. There 


ኔ “ 


- 10 ፦ 


تفت + 


| 
I] 
J 
ሬ 
ወ 

i 

y, i 
Ew CERE C 


۳ "Ti 
سسا مات سنت منت ید م ۔ س‎ 


er es ee $ * ሀዩ d $‏ ی 
ود ~ o —— À 一，‏ —— 
一 一 一 一 > -一 一 一 一‏ 


VARI < Ex ዊዊ. a 


~~ 1S nO need to resort to a strict respondeat s''perkor 
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yardstick, see SEC v. Lun's,Ing, ,365 F. Suppe 5 LAGA- ۴. “2 
a —" ። i EE 
۳ ی ادا‎ ማች is dE 
65 (S.D.N.Y. 1973), to hold እ; 555 liable. Thera war À 

۰ س‎ የፃ 
sufficient personal involvement by controlling and 


representative employees of Advest, excluding Englebach, 


to hold Advest liable, if any liability by virtue of 


“1 o> 


the transaction is established. 


The problem here is that the fraud was per- 
petrate on Competitive by oi at least through Yamada. 
Yamada was plaintiff's agent.- Competitive argues that 
Englebach and therefore Advest committed a 10b-5 viola- 
tion in buving Firefly stock from Yamada's customers To 
and selling that stock to Competitive wit! oat disc os- 
ing to Competitive that Yamada was in effe : both a 


buyer and a seler. The only parties who c^ulád possibly 


5 
make that claim as to Englebach are investors in Yamada's r 
discretionary; accounts for which transactions were LM 
effected through Englebach. As portfolio manager, Yamada's : 
contract clearly envisaged that he would have private veg 
accounts. Also envisaged was the possibility of cenflict 
in respect of Yamaca's private accounts and his role as EE 
Competitive's portfolio manager. He was required to ግ 
report such instances to his superiors at Competitive 5 
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5 stock.  Englebach was under no cbliga- 


tion to deal with Competitive's trader as if Yamada 


— ll 
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was a stranger to them or the company. For all this 


ሴ= < E 


record reveals,.Englebach ከ8ፎ no reason to suspect any- 


thing untoward in Yamada's seeking Firefly stock through 
X» : 

۰ m 4 
him, including Yamada's own discretionary accounts, for ቃዕ 
3 ር 4 - * 


sale to Competitive. 


For a fraud claim to prevail under the cir- 
cumstances, plai.tsff would have to show that Englebach 
ከ3 knowledge or with knowledge participated in the 
fraud. Tae “acts before me more appropriately add up 


to Englebach and Competitive being dupea by Yamada. 


፤ 
፥ 


True, Englebach worked with Yamada and supplied him 
3 


= information, but all that this record reveals is 


that Englebach, like others in the financial community, i:i 


believed Yamada to be a financial genius. He had been 


. Successful before, and Englebach cooperated with the 
» 一 9 t. 
hope that his good fortune would hold out. Indeed, Fo 


there is considerable evidence in this record showing” 


that Competitive had warnings which required it to act 


decisively in curbing Yamada's authority to handle its 
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reveals thet Englebacn's first inkling that something T. 

a. 

was wrong was at the May meeting of the limitec partners d 
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in Takaza when Y all their money > ید‎ 
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nad been lost. 


agree with defendant that the 


sale of ail of its Firefly holding by Competitive on 


May 19 could only have depressed the market. Since I 


ble fraud on Advest's part, that issue 
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Aiccordinglv, plaintiff's claims are dismissec ۲ 

- ሠ” 
and jucgment 5 entered for defendant. 

It is SO ORDERED. à 
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Dated: New York x 
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JNITED STATES 


DISTRICT 6 
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SOUTHERN DISTRICT OF NEW 


COMPETITIVE 


ASSOCIATES, I! 


Plaintiff, 


-against- 


: ADVEST & CO., 


Defendant. 


m 


IR 
خی‎ 
YORK 


E... 


72 Civ 1847 


R.L.C. 


t: NOTICE is hereby given that Competitive Associates, 


t 
li 


iiCourt of Appeal for the Second Circuit from the order of Hon. 


| 


‘Robert L. Carter, filed October 


| Inc., plaintiff named above hereby appeals to the United States 


1975 ordering judgment dis- 


missing the complaint as against Advest & Co. and from the judgment! 


i 
| ! 


Octob 


Dated: New York, Db 


Yor 


30, .973 


40 Foley Square 


New York, 


New York 


DAY BERRY & HOWARD 
One Constitution Plaza 


Hartford, Connecticut 


FELDSHUH 


& FRANK 


144 East 44 S.reet 
New York, 


New York 


in accordance therewith. 
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CLERK OF UNITED STATES DISTRICT 
COURT FOR SOUTHERN DISTRICT OF 


10007 


10017 


06103 


SCHWENKE & DEVINE 


A member of 


230 Park Avenue 
New York, N. Y. 
(212) 725-5360 


NEW YORK 


0 Al | 


10017 


` 
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ASSOCIATES, INC., : 


- against - 


s, 


Defendant. 


regularly for trial, before the Honorable Robert L. Carter, 


pril 16, 17, and 18, 1975, 


and at the conclusion of the evidence the Court having reserved 


be 1 6 s aqairst defendant 
with prejudice; nd that defendant 
plaintiff Competitive Associates, 


York, New York 
November 21, 1975 
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on September 29, 1975, 


action 
Advest Co. on the merits, 
Advest Co. recover of 


Inc. its costs of action, 
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